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Sundin Jenny - HDO, 09:26 AM 5/18/2015, Re: VB: Request for Records on Julian Assange 



To: Sundin Jenny - HDO <jenny.sundin@dom.se> 

From: John Young <jya@pipeline.com> 

Subject: Re: VB: Request for Records on Julian Assange 

Cc: 

Bcc: 

Attached: 



Dear Jenny Sundin, 

Thank you very much for a prompt response. 

I agree to pay the cost. 

Billing address: 

John Young 
251 West 89th Street 
New York, NY 10024 
US Tel: 212-873-8700 

Regards, 

John Young 

At 09:21 AM 5/18/2015, you wrote: 
Hi, 

You have to request documents from the Supreme Court's goal O 5880-15, Julian Assange. 

A total of 291 pages that will be charged for you. The total cost will land at 612 SEK. You 
agree that cost? 

We need a billing address where we can send the invoice? 



Med vanlig halsning 
Jenny Sundin 

Domstolssekreterare, Hogsta domstolen 

08-561 666 63 . jenny.sundin@dom.se . Postadress: Box 2066, 103 12 Stockholm . 
Besoksadress: Riddarhustorget 8 . Fax: 08-561 666 86 . www.hoqstadomstolen.se 



— Ursprungligt meddelande — 

Fran: John Young [ mailto:iva@pipeline.com] 



Printed for John Young <jya@pipeline.com> 
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Sundin Jenny - HDO, 09:26 AM 5/18/2015, Re: VB: Request for Records on Julian Assange 



Skickat: den 14 maj 2015 16:09 

Till: Registrator Hogsta domstolen - HDO 

Amne: Request for Records on Julian Assange 

For publication on the US news website, Cryptome.org, we request copies of all records, 
decisions, transcripts and related material from the Sweden Supreme Court concerning 
Julian Assange, including documents submitted to the Court by other courts and or parties. 

We agree to pay for costs associated with this request. 

Thank you very much. 

Sincerely, 

John Young 

Administrator 

Cryptome.org 

251 West 89th Street 

New York, NY 10024 

212-873-8700 



Printed for John Young <jya@pipeline.com> 
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Dagbok 
Utskriftsdatum 
2015-05-18 



Malnummer: O 5880-14 
Malgrupp: 60 
Maltyp: 50 



Organisatorisk enhet: Enhet 1, R 14 
Inkommandedatum: 2014-12-09 

Avgorande 

Datum Avgorandetyp 

2015-03-10 BESLUT 
2015=04=28 SLUTLIGT BESLUT 
2015-04-28 BESLUT 
2015-04-28 BESLUT 
2015-05-1 1 SLUTLIGT BESLUT 
Aktfirer 



SambandsmaL- 
Hela akten gallras: 



Utgang 

Ovrigt 

Awisat 

Ovrigt 

Ovrigt 

Ovrigt 



Innehall 

Ovrigt 

Ovrigt 
Ovrigt 



dverklaganden 



1 



2 
3 
4 



Assange Julian, 710703 
Ombud: Advokat Olsson Thomas 
Ombud: Advokat Samuelson Per E 
Pettersson Christina 
Allman aklagare, RAOIO 
Riksaklagaren, RA555 



Saken 



Klagande 



Klagande 

Motpart 

Motpart 



haktning m.m. 
HSndelser 



Nr Datum 

1 2014-12-09 

2 2014-12-09 

3 2014-12-10 

4 2014-12-10 



5 2014-12-10 

6 2014-12-22 

7 2014-12-23 

8 2014-12-23 



Aktbilaga 
1 



3 ^4 



9 
10 



2015-01-22 
2015-01-23 



11 


2015-02-25 


6 


12 


2015-02-26 




13 


2015-02-26 


7-17 


14 


2015-03-10 


18 


15 


2015-03-10 


19 



Handelsetext 

Overklagande 

Del av hovrattens akt O 8290-14 (inkom via e- 
post) 

Ab 1 med beviljat anstand exp. till adv, Olsson 
och Samuelsson. 

Hovrattens akt O 8290-14 (inneh heml hand!) 

Stockholms tingsratts akt B 12885-10 (inneh 

heml handl) 

Overklagande i original 

Begaran om foriangt anstand torn 22/1-15 Mn 

adv Olsson och Samuelsson 

Overklagande fran Christina Pettersson jamte 

bilaga 

Anstand torn 22/1-15 beviljat och exp till adv 

Olsson och Samuelson 

Anstandsbegaran 

Anstand tom 25/2-15 beviljat och exp till adv 
Olsson, ytterligare anstand kan inte paraknas, ee 
Kompletterande yttrande 
Kompletterande yttrande i original 
Bilagor till kompletterande yttrande 
HD:s protokoll, kommunikation. 
Forelaggande, Kopia av aktbilaga 1-17 Svea 
hovratts akt O 8290-14 och Stockholms tingsratts 



Bevakningsdatum Samband 
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2015-05-18 
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O 5880-14 

60 
50 
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2015-03-12 
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2015XM-24 
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2015-03-24 


21 
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2015-03-24 




20 


2015-03-24 




21 


2015-03-25 




22 


2015-03-25 


22 


23 


2015-03^31 


23 


24 


2015-04-01 


24 


25 


2015-04-10 


25 


26 


2015-04-13 




27 


2015-04-16 


26 


28 


2015-04-16 


27 


29 


2015-04-16 




30 


2015-04-17 




31 


2015-04-28 


32 


32 


2015-04-28 




33 


2015-04-28 


33 


34 


2015-04-28 


34 


35 


2015-04-28 


35 


a/: 


om c nc 1 1 


n /r 


37 


2015-05-11 





akt B 12885-10 oversant till Riksaklagaren /bew 
Underrattelse till Advokat Thomas Olsson, 
Advokat Per E Samuelson. Kopia av aktbilaga 18, 
oversattning av HD:s protokoll oversant ^ew 
Hoviatten och tingsrattens akt ater, jMmte 
svarsskrivelse fran riksaklagare/mari, reg 
Svarsskrivelse fran RA 

Bestallt oversattning (skyndsamt) pa aktbilaga 21 
(till engeiska) OBS feiaktigt malnummer uppgivet 
vid bestalbingen, det ar 5880-14, inget annat, ee 
Aktbil 21 oversand f.k. till adv Olsson och 
Samuelsson 

Bekraftelse pa bestalld oversattning ink 
E-post frm adv Samuelson, onskemal om 
oversattning paab21 
Oversattning till engeiska av aktbilaga 21 
Forelaggande till Advokat Thomas Olsson och 
Advokat Per E Samuelson. Kopia av aktbilaga 23, 
oversattning av aktbilaga 21 oversant. / bew 
Begaran om anstand. 

Anstandsbeslut t om den 16 april tecknat pa ab 25 
exp till adv Thomas Olsson och adv Per E 
Samuelsson 

Yttrande ingivet av adv Per E Samuelsson och 
adv Thomas Olsson (e-post) 
Ytti ' aiidc fran advokat Olsson janitc bilag u i. 
Bilagor tillab. 26 

Aktbilaga 26-3 1 till RA for kannedom per fax 

/bew samt per post den 17 april 2015 /bew 

Ab. 26 jamte bilagor i original. 

IID's protokoll /js 

HP's protokoUsbeslut /js 

HD's protokoll expedierat till adv. Olsson, adv. 

Samuelson samt riksaklagaren per e-post samt 

post/js 

HD's protokoUsbeslut (awisat) - expedierat till 

Chistina Pettersson (per e-post) och 

Riksaklagaren /js 

HD's protokoll /js 

Betankande /js 

SLUTLIGT BESLUT / js 

Aktbilaga 36 expedierat /js 



HOGSTADOMSTOLEN Dagbok Mainummer: 65880-14 

Utskriftsdatum Malgrupp: 60 

2015-05-18 Maltyp: 50 



Hovrattens samt tingsrattens akter atersandes 

38 20 1 5-05- 1 1 Aktbilaga 36 skickad pa oversattning /j s gm CE 

39 2015-05-1 1 Bestallningsbekraftelse fran Sprakservice, 2015-05-19 

bokningsnr: EDH82 



8. DEC. 2014 14:59 



ADVOKAT F:A SSW 
AOVOKAT F:A SSW 



NR. 950 



S. 2 



Till 



HSgsta domstelen 



20tt-l2-fla 

OVERKLAGANDE 



Ecuadors ambassad i London 
Flat 3B, 3 Hans Crescent 
SWIXONT London 
United Kingdom 



Ombud och fdrsvarare: 
1. Advokat Thomas Obson 



Frfa Advokater KB 

Box 127 06 ; 
112 94 Stockholm 

t 

2, AdvokatPerESamuelson 

Advokatflrman Samuelson, Sdionmeyr & vt^|| hb 

Box 127 04 

112 94 Stockholm 

Akiagare 

OverSklagare Marianne Ny och vice chefsiklagare Ingrid Isgren 
Utvecklingscentrum i Goteborg, resp. 
Soderorts aklagarkammare i Stockholm 



HSktad I sin frinvaro 



Julian Assange/ 19710703 



Klagande 




Overklagatbeslut 

Beslut meddelat av Svea hovrStt 2014-11-20 ! mil nr 6 8290-14 



8. DEC. 2014 14:59 AOVOKAT F:A SSW * 

ADVOKAT F:A SSW 



NR. 950 S. '3 " 



5sken 

Yrkande om upphavande av utsvarohSMnIng 



Som ombud fisr Julian Assange fSr vl harmed Sverklaga rubricerade beslut enRgt fSljandG. 



1. VRKANDEN 

Julian Assange yrkar att H5gsta domstolen upphSver beslutet om utevarohSktnlng. 

Julian Assange yrkar ocksS att Hfigsta domstolen fSrelSgger SWagaren att till Assange utee 
alternaWvt till Hdgsta domstolen inge, kopior av mllsipndenas SMS. ' 

F6r det fall Hflgsta domstolen fnte anser att yrkandet i n§rmastfBreg3ende stycke kan 
bifallas, och di det rOr slg om tiltampning av EU-rattsllga frtgor, yrkas, f andra hand att 
Hfigsta domstolen Inhimtar ett fSrhandsbesked frtn EU-domstolen rdrande frSgan om det 
av art 7 1 direktivet fB|Jer en skyldlghet fiJr dklagaren att SvarlSmna kopjor av det material 
som den mfsstSnkte fatt del av och onskar aberopa till stod fdr sitt bestrfdande av ett beslut 
om frIhetsberSvande, 

2. anstAnd 

pa grund av hog arbetsbelastnlng begars anstand med att narmare utveckia grundema iBr 
Sverklagandettil! den 22 december 2014. 




Stockholm den 7 december 20M 




omas Olsson 




'erESamuelson 



HOGSTA DOMSTOLEN 
BESLUT .^.^.t}r...i.?r.T.l<?. 



Anstand medges to.m. 
Justrtlesekreterare 



IS 



Johansson Jossfcs - HSV 



Frin: 
Skfeint: 
TRI: 
Amne: 

BiiDg«toffl«R 



HSV hovntt Smm » HSV 
H«ktnlng;nubegflranom 
lmage839JHCJAI (2).jpg; 




^HOVRATT 

Ik m 'W-ti 



Yriouide; 

Be^tan bm omprSvning av bsktning. 
Gnmd: 



h6qstadomstol£n 
[wc 2flU-12-23 

MjtttiLnr 




om 



Betimmdc sakomstSadigheter som Hgger tiU gnmd ^ beslut om haktoing, km f&Ijande omntonas. 
Julian AssangTs^W^ 'tSS^S^ 




S^^«^«*^BBBPP omnfimnas atffl^ en synnerligen drivandi 
bl,a. vto med Advokat Claes BorgslrOm, 




Med vSnlig hSIsning, 



Christina Pettersson 
Jur.kand. 



m 

Hdgste domstole/i 

VXTRANBI 



1. VRKAIVDEN 

Se {ivcrkiag.Txidet de,n 7 december ->0t4 tiif m<.^ i 



2. GRliiVDER 



A«sange teopar grander som i underinatansenta, ^ sfi«km vad 

Det fin,,, ocksu synoerliga .^i tilj sadan prc^vningenligt RB 54:J0p.2. 
Brtaranden,saniteniigtarUklama3,5,/i lOocbiip,^ ^ • ^^'"'^ 
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Vi hanvjsar tiJl samtliga tidigare aitgivne. omstfindi^rcr, sc uab 39 och 5 1 samt hab 1 och 19. 
Dock vilt vi n« sgrtkilt ftamMlla nedait i avsnitt 4-6 angivm fSrhiUanden samt htowsa tiU dc 
olUca utltonden m.m. som angcs i avsrritt 7 (och sam &vm delvis omnamns I avsuitt 4-6). 

4. AiaAGARENSPASSIVITET 

.\klagama har, sedan September 2010, underlitit att driva ^rundersU^kningcn framat. Det ir 
Mga oni en total passivifet, soia f5r oftrvaraiide har {«k^tt i Over fyra Iff. 

Det faktiska liandclsefijiloppet 0(;h kritik av Skiagaroas agerand* at framf&rallt beskrivet i 
uab 39, under avsnitteit SIcyNDgAMeBT och PROPORTIONALITETSPRINICPEN samt j 
avsnin 5 i hab 1 . 

Aklagamas passiyitct strider troJ tvingande Jag och root de alSmSona fattsprincipema om 
sk.vndsamh«f och effcktivjtet, vilket orsakar Assangc. inAlsagandena och det aflmanna.'Jtor 
skada 

Dmutom iifrider iklagarens hantering av Tallei mot artikcl 6 av Europakonvcntioncn cftersotn 
hemies paa^ivitet och bri.st pA objcktivitet - bl.a. besttende i att inte ha ptHvai ahemativ till 
den eufopeiska mm'^wngsordenv att ha aterupptagit f8runders6kningcn J malet, samth»?nnes 
cngagemang i den aHmarma debattcn om sexualbiottslagen i Svmge - har gett Julian Assange 

anledning att tro att hon inte Wt opartbk. 

1 rots detta har underinstaiiserna godtagit iklaganias agerande. 

TrngsrSfteE: Tm$&rmuifi fmner inte mt mdsmn kommu frim bettaffamk aklagarem 
fmmMggriing av fr^gan om verkstManie av ettfiirhdr l^ivert^ elkr i Storhritamien, elhr 
hameringm i dvrigS. leder Hll bedbmnmgm mi utevarohiaahingen ska hOvas. 

HoxT^tten har darfemot i princip inslSmt nied Assaftges kntik: HmrSften komaierar ait 
mredningm om bmitsmlsslmkarm har )stmmt uppoch anser att akiagarnas utukriatenhet 
an pr&va aitcrnativa vagaf inte stdmfmr overem meddieras sk^4digh& att ~ i alia fhtrdrdas 
inin'sse ~ drlmf0rmdm(^}mmgen frainai. 

Vid propomenalitetsbeddmrtingen har Hovratten emeHertid kommit fram dll att skstenfiir 
h&ktningjorifaronde uppvuger d^t intr4ng0lkr mm l 6vrigt &om htiktmngsBeslutef imehdr. 
Detjimis sdbdespr n&rvarandc inteskdl ait hSsa Mhna^sbeslutet 

2 



«.r . A«n^. ^ J 

Asiiangc ar N^tarfct kritisk mm uiideriMtansecnas synsStt.. 

M dIM. aklapre an upp^,i,en .^ta ,„o. tvin^.,e lag- .eh ^.gle. kan in. vara rM^ 
D*vi. *.*.„ bca.^ „^ ^ 

tidigareytrrandcn. ^ 
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dagsljus), han tvihgas vij*tas i ea liten och ujjptag«n kontorslokal. han har ijigcn tiUgSng till 
sjukhusv&ti, se Eutopadomstoleas fall: Kudia motpoleo. 26/10/2000. Dougoz mot Greldand, 
06/03/2001, Alvef fflot Estland, 08/11/2005, , A. Och adra mot Storhritarniieo. 19/02.^009, 
Popandopulo mot Rysslwid, 10/05/2011, och Timocheriko root Ukmina. 15/03/2012, 
Glowacki mot Polen. 30/10/2012. Chervenkov mot Bulgarien, 27/1 1/2012. Canali mot 
Fmnkrike, 25/04,2013. ehkhartijshvill mot Grekland, 01*05/2013. Fakailo (Salbka) och andm 
mot Frankrike, 02/10/2014, se narmare harom (Legal Note 4). 

Genom att underinstansema godtagit ikiagamas agcrandc har man i praktiken accepterat att 
en iSrunderstiklung. bedrivs pi ett sStt som stfir i strid med tvingande sveosk lag, Detta raaste 
vara felaktigt. VM proportionalUctsfaeddmningan kan inte lagstridlga agerandcn iSknas 
myndigheterna till godo. Dest Aligger istiiUet svenska domstolar att omedelbait satta siopp fiir 
ett sAdant rfittsvidrigt agerande. 

Det iBreligger darfljr synnerliga sMI fSr prtivnittg<itUlst^od enligr RB 54;1 0 p.2. 

I vm tan %eligger prejudikatdispeni, enligt RB 54:10 p.I. ridigarc prejudlkat i frkm sakiias 
och hovrattcns prbportionalitctsbcdOmriing Sr felaktig eriligf fdvai tnhemsfc som uufopeisk 
ratt: en underiteBhet som Or nSrvaMndc har p%Stt 1 6ver fyra ar itr nier an tillracfcllg fiJr att 
utevarobaktnmgen ska upphfivas. 

s. kmibetsberOvande alternativt legalt 

VERKSTALLJGHETSHmDER 

Sedan den 19 juni 2012 rMer ett dildiSgc i mdki. 

Detta dSdifige lir l^skrit'etav oss traint^irallt i uab 39 under nibriken VERfCSTALLlGHET. i 
avsnitt 6 i hab 1 samt i avsnitten 2 och 3 i vM andra yttraode till hovrSttea. hab 19. 

i ft)rsta hand gors gSllandtf att Assan^s l«?vnadsfbrhallandeH swian den 19 juni 20 1 2 utg6r eit 
frihetsbeji5vande (se avsnitt 2 i hab 19). 

1 andra hand g0rs gSilandc att dddiSget i yart fall u^*r ijtt legalt verkstaiUghet3hmder(si: 
avsnitt 6 i hab 1 och avsniitJ i h^b 19). Att ett legalt verfcstSilighetdiinder r^der fir ostridigt 
melkn partema 
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upp .in r«„ dU polim ^, (« ».„ D^u^ . ^^^^^ 

MM tav™,^g -Ui v«l A«ang. ^ i .vsrJn 2 i hab 1 9 „,«1 aM ,v vad J,>„^^ 
.nH.L,>^^^ „„.^,„ ^^^.^^ . ^^^^ ^^^^ ^ 

»v«fa^U8 tfd Att amtmu^ dWlc sl« til, prf^, a« ge up, d.„ ^^ska »■! 

.^rt hdt nyit lage, viJkct vi utvecklat { mmkt 2 i hab 19, i 

Ma sm straft. Wgm flr imc prtivad i svmk pfKstiism. 

Hctattens beda,ra,i„e stir ocksa i said m«i eunjpaAmaolens pmsis. 

Eumpadom^tota har namligea Itastagi, m msm^p^ & Mgsn i,>m,vid. « 
Mh«her.va„dc fteiigger i »„,igk« 3rt|,„ j „^ ^ 
m<l,v,d™ bcfinm^r rig I och h«v„ minu. eam*^ „Btaftkto,„^^„ ,™ " 
v»*H«h=t Off* «h d« .„^d«, vo*«U,. Pi Sia-ltabn tak«.™w 



art 
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rStfssakcrhetsgarantter, snm mfcte se till art inskrankningarnainte fiJriangs onddlgt Miiare 
fSrvandlas en enkel restriktimi av iiwlividens fHhet till eft frihetsberdvande. 

Eniigt Europadomstolen utgftr en situation ^ frihetsbeMvamle ooi ivk rekvisit Sr upplyllda: 
t»r det fbrsta, det objekti va rekvisitet (tjpi varakti^et och sfttt) och mr det andm det 
stsbjektiva fekvisitct (frivflligt saiatycke Iran persdnen i fxiga till den frihefsjuskrankdnde 
dtggrden): Europadomstolen i Guzzaidi mot Italien, & I J/1980, Raln:ondo mot Italwh. 
22Aa W, Amuur rnot Frankrike. 25/10/1 996, Ubha moi italien, & J I '2000, Baumacut mot 
Frankrike, 22/S/2001i, Napijalo mot Kroatien, Luoido mot ftalien, 1 7/X2003. 13/1 1/2003, 
Shamsa rmi Polen, 27/1 1/2003, Mogos mot Polen, 6/5/2004, Mahdid och Haddar moi 
Osleirike,1J/l?/2O05, Riad och Idiab toot Belgieft, 24;i/3008,Gochevniot Bulgarien, 
26/1 1/2009, StaiTiose mot Bulgarieii, 27/1 lIQil. 

Julian Assange har Utsatts t^Jr Stg^rder som faller inom definitionen av ett frihetsber8vaade 
tfuligt arti^M;! 5 i Furops»kaH,vcntfom:rt: ham pass har beslagtagits, han utsStLs tBr en 
extraordinar pt>»isbevaknijig 24 tinnnar oin dagen (till en kostnuJ som mr n3rvdrandc iippgar 
till omkring 10 mWjmutr pund), villkorcn jRk ntgSrden krSnkcr artikot 3 r.v 
Europakonventionen, varaktlghcteii ay atgflrden har pagatt i dver 2,5 ai-, karaktaren m 
atggfden gr obegrSnsad i tidcn och lian har ime ^-alt fritt att stanna inne pa amhassaden 
cttersom att iarnna dun skuUc Jnnebara att han fSSriomde sin poHtiska asy! och utsattes Sir 
risfcen att bli udtomadtill och hamna i iSngeit* i USA. 

Mlim Assangc har nmiiga skSl aii iro. aftematht Sr det inie orimUgt tSr honom att iro pA 
objektiva gmnder, at! han som en uisati person, i tr*rsta hand riskerar refoulenient av 
europciska staler (Storbrilannien elkr Sveng^) lill {.iSA dSr, i andni hamf. han bar riniiiga ska! 
att tro. altemalivt it det inte orimrigi tSr honom att ttopa objektiva gninder, atr han som ers 
utsatt p<jm>n, riskerar att utmtsis IBr omSnskiig och lorrwdrande behandling, orattvis 
flittegang dier en tippefibar rattsvagraa, nJnnare harom i Legai Nott? 5. 

Julian Assange tilihor en utsatt grapp fgroup of vuteerabk persons]: personer som St 
inriktade att mtsvam mansWip rtttigheter, som Sr associaade och inblandade i 
avslojandet av grova brott genom \vhistlebiowing' och offeotliggSrande". Eunq»domstokn 
skyddar denna kategori av personer Inora raaien ftr artikei 10 och 1 1 i t uropakonv^ntionea: 
Stater som har iinderteckftat Europakonventlonep har en positiy skyldighet att bex-ara 
yttrandeffihcten och en skyldi^et att inte hostrafFa personer tilBiSfartcte dcnna kategod av 
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och TommotRutrwiav t,U20n. ' 

Ad<^ C««„i^ „f Mini*,* ^ , ,000 a. .K. „e.tZl 
M„,s»«. Depute,. R«oi*,,729ao>0>,.P„Ma™«,.^,^^,;,"^^^^^^ 

Agency .,,tv-eiUa„c.. j„^^amm.. ^i„3„„„ ^ Mcnte sill,"!- 

he u^,^ „, <» 30 April 20.4, a, u» 1 ! « ^ „^ 

^ *^ *^i^mina att utlanina hovom till r \ 
W«. ^.,pak.«a don „,„ (,„ beviljao bonom av a-uador. 

De.^f,»8aravSv«,««,n,^^,,,^,„ 

E„™p«io„,«„. b,*m™ear;,Bad««, Ka„b„^3 ^ 

20/7/201 0 «* >. m« S>«ig«. SflWOlJ, „ ,v , _ " "» *^ 

...o,s.a„.a. e„„»t fl,*a av,»:^,«, E,^p«te«=oi.„ .^vcn,. ,nmo 
S., . »cb a„d„ Svenge. , 5/5««t; „ch „„,s«rf^ .»/.2,70,2, ^.Jav HN. 
ronKk™„e (CAT, (Ka^u. ra» s*erigo. 25«0K. T .V..«i S.T. ™, Sverigc 2-sL, 
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Av Legal note 7 ftramg&r Sven ait vissa frigor omeffektiviteten t den svenska a$>lpcocessen 
och svenska myiidigh«?ters nfim samaibetc med SAPO och amerikansk polls ocb 
underrfittelsetjanst bar aktualisenits pd senare it, vilket bidrar bll Julian Assanges radsla m 
bans status som politisk flykfiiig Me kommtt aix rtispekteras. 

Under ijessa omstSndightfter fajtr Jfclian Assange riraliga skat aft tro. altematht bar han iute 
orimliga sksl an tro, pd objdttva grundef. att han risfcefar ait utsSttad Br omansklig ocl. 
fSmednwide behandling, bmvk tmegjkag ellexen uppeobarrattsvagnm i USA. (Legal Note 
6 ). Denna risk Sr grundad pa sju skai. (1 ) FOr det f&rsta att del finns konkrcta bevis p^ en 
pagdende brottsutredniog i USA betrfiffande WlkiLeaks och Julian Assangv. vilken 
brottsutredning m fir inni i sitt femte ar. (2) Uttalanden av h6gt uppsatta poiitiska ridgivare 
ocJi opitiionsbildare som bar hotat «?kada och avrStta (ibland utomprotmuellt) Julian 
Assange. (Att ^ Mr fallei Iramgar av den Rim. som finns inspelad pa det USB-minne som 
ingivUs i railet.) (3) Uttalandett av s^niora tjanstemaB i USA aU Atala Assange fer spionage, 
att f& WikiLeaks klassad som 'enerny combatanls* och att svartlisia W&il^aks personal. (4) 
Sitiiationea t^Jr Bradley (numera Chelsea) Manning (pastadd Wifcileakskiiihu -mm cnligi Juan 
M«ndezf Special Rapportuer on Torture) bat biivit laisatt Br omSnskbg och fiJmcdrandc 
behaivJHng och cn orattvis riittegting i USA. (5) De illegala atgSrdei som, enligtvjn utredning 
som genomfSrls sv isiands3ca myndighefer; USA:s och Siorbritanniens polis och 
wnden-Mtelsetlfa^ter vidtegit mot Julian Assange och Wikileaks. (6) Angrepp mot JuUon 
Assanges md Wikileaks ,jkonomlj5Ka mukl vilka l??rklaratjiolagliga av Islands hogsta 
domstol f7) Andra niltsliga atgErdcr som vidtagits moi Wiktlejiks. Julian A.ssiutge oth bans 
medarbetarii. 

Till MjA av denna situation ar att Julian Assange kvar j Ecuador*} ambassad i London oeh 
detta kan pa ovan angivnaskal inte §cs som ett fritt val Ochav vanmia skSl kan dct inte anses 
att artikel 5 i Europakonventionen ej ar till3mpiig. Hovitttens b^lut (av mnebQM att Asssmge 
kan lamna ambassaden om ban vill) stSr dirmed i strid med eunjparaten. 

Arttkel 5. 1 .c {skyldigheten aK undersSka en skSlig rais*tanke), 53 { varaktigbcten ay 
frihetsberdvandet) och 5.4 (prdvniiig av tagligheten av ftihetsbcrSvandet) i 
Europakonventionen, 1 kpmhination med artik«l 3, 10 och 1 1 bar krSnkts. 

SkS! fSr pfdvftingsriHstlnd fSreligger enitgt RB 54:10 p.I, i fragan bwuvida ett 
frihetsberOvande t^religger. 
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Fe^an kur de/legak yetkstmghmhindret ska teektm 

jneutmmningtlUUSA. ocftmrmr^mtsi 

. >'"""™"»»l"atomramjenp4v8rlcsmiighelssuJiet. 
D«ca ns^n^, ^ , «n«ip ^i^^ . ^^^^ 

Sv.„e «r WH ,« ^ i™^ ^ ^ ' 

atevarohakfningcn upphavs. 

Det ar vakr for (ednmg av mxsmi^pmism (RB 54- 1 m . « it . 
aiom , fi,g=,„ ,«h 3«™ s»d«- As.^„ges i»a„™„,, arMr* r««Ug.p^vr,„. 



9 



HENOCH 





rata?. '«S«''^»'«a««lS*W,*a,r4e„„i«M«tar*,.„,,. , 
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2013/14,157.28). U«ala.detn3^i,^^3« 

Eur^tac„..« ^„ 2<.tia,/EU„ den 22 20.3 ,„=da„ Di,Ativ«, 
m^^n^ Stedpnj =oh „, 5 och 6 i den Eu^^ 

Forsvarets Hllgan^i mfSMS:en 



/morMrha,,dl,„genvid,ings«.«fl™«a|,«a,at^ 



13 



efterlSljande kort'^spoxidens mellan advokat Osmao och &lg^arefiijtedddade Cecilm Rcdcil 
atl hon att direktiv om att det inte fick gfiras nfigm avskrift^ av SMSren. se biiaga L 

Vid ferlmndlmgea tilUmdatoil Sklagariia en kopia av SMS:cn, vilken averJamaudes till 
iSrsvarer, men /oi^varet fick fiterifeuna dem till Sklagaren eftet f^^handUngcn och de gavs ime 
in till tingsrmferu Farsvaret redagjorde muntligCT Br imiehMl^ i de SMS. vilka under mdmde 
mMU^mdmvBd avser praktiska begransningama att ajoalygera och vardera medddandena 
ansags tetydelsejfulla ftr pr5vningen av Mgan om frihetsbtrdvandet. I vilken uteitfcknixig 
tingstatieti ordagrant tecfc^ade ned SMSx*ns lydelse eJte inte mdm s^ig lorsvareis kamedonu 

, ibejmpmdet SMS:en 

Sorn omn^inm^ ovan mmr Bmvtm att mnehslbt i vSMS;i;n, var for sig och sammaiimgna. 
talar nicd st> rka Julian A^sanges sak och d&rfox har eti betydantdc bcvisvSrde vtd 
prdraingcq av om dec lorciiggeir sanmiiiku skli t»r brotLsmisstankama A v dei nkJiki fir der 
angclSget f5f tom'aret att SMS;e(i mftrs som processniateriai ^id pitivniitgen av 
haktningsfragcm, 

T ill loljd £4V dc bcgr3nsningar som Afclagama uppstftUt i sanibaad med ait matcrialec giorfb 
tiHgang!igt l»r Wrsvar^t har det inte varit mdjligi m Mil at anaiysera. bearbem CH:h 
konrcxtnaUserti sairuiiga SMS infe tingsrilstens pn'^vning. Oct har inte heller varit mSjligt for 
Jiilim Asmige att f3 tillgaiig till SMS:en direkL utan dm \mr fkx skc genorn uit tTmsmmm 
redogjort tor sim tnhtitesbilderav innehi^llet, 

Fiirsvam har iiuc hclier kunnat j4hcmpa SMSrm vid tMH^smitea, mm oodm givrrs nifijlighct 
ait lamna en munrllg rad.og6rolr^ innehaaet i de dclar s<:)m vid sittaiidc rati bedomdcs vara 
reievaata, I huvrSuca h^lls ingeu mimtfig farhandling, vilket inncbar all fc^rsvarct i hovrgttm 
inte cHi^ inuntUgcn kunde cedogtfm tBr sina mimt^sbilder av SMS:n. 

Samolika $kM 

Sam beviskmv fBr b^slut om haktmng ange3 m dfet ska ffirdigga sannoJika sk^l fSr 
brottsmisstatikeri {24 kap, I § rStcegkgsbalken). Htrmed av~ses att de t53religgande 
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rttegtaBsWken). "P. H j anJra aycket 

ulwtaiBgsrnalmlei ItoMiiiKrar samolita sM. 
redo,.,. mro»«,M^ i De„™«««.,^ 

att g,«iia aiaauarcns u|.ps,ncr irmifSr tSrsvarets, ■"■"Mioien 
Mo. bak,rund=„ ^ d« mar ft, „, 

aicagofcns nHlogOrelse ifragaMtts iages till ratten. 
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ImpkmmOtiUigm av Direksivet 

UtOver vad som mm redovisats i form av uitalantten i prcatnbeln om genomfdrandet av 
Direkitvet km framMUas att det ske infiSrlivas enligt bestammelsema i art. 288 f EUF och 4.3 
mmrdningm om Europciska untonen (nedan FFin, Ctet innebfir att Ditekuvet ska infiiriivas 
pa ett rattssaken och fdtuts%bari sfitt fiir att s^erstSiia och fiWerkliga det resultat sora 
Direktivet syftar till Dei irtnebSr bland annai att Dirdctivet tnte i sina vascntiiga <Jelar km 
getiomtlSras genom administi-ativ praxis eller dorasiolspraxis (se Jfirgen Wettoe och Ida Otken 
f,rUc8Son (red.), EU-Tatlsiignlietod,..s. 179 f.). 

Vid genojniiJrandet i jfvensk m mftJrdes inle nigra uttrj'ckliga bestammelser om dlttsmedd 
a\'«»ecnde,nrftvi)ingen av ett beslut fwn att gOra l<Jninders6kmngsmatcrtal tUigtogHgt Rir den 
aiisstankte enligt 24 kap, 9a ^ Hfitteg^ngsbalken. Utgangspimktsn s> nes vara m det ar 
fbrundersOkorngsledaren som fattar bcsltit i tr%an. Nagon {breskrifttim atl den som Sr 
missndjd med bcslutet kan begara domsrolens prfivning fareligger inw, o-^h det Or dMbr 
oklart om del kan, ske clier om beslutet ska Over pt«vas av hagrc iklagare och 
fBtvaltningsdomstol. 

Vidare bar Jagstittaren vid genomtbtonder av Direktlvet valt att anvSnda rckvisitet 
"ofTustandighet" istailet Bv "handlijig". vilket skaparen o.^akerket om det som asyttas med den 
i>s enska regieringen & uppgiften i baadlingen eller handlingen som sfidaa. Av uttalmiena 
rarande 'liandting" sora Aterfinns i p. 30 i Direfctivets preambel tordc ioija att del ar 

handiingen mm sadau som, ska g6ra.<i tlllganglig, 

Slutligen saknas Mm cn uttrvcklig.reglerinH av ftagan om hur ilwiniisstiinktc .ska & mriaca 
mcd waierialef om hm after att ha fatt tadel av det dnskar Hberopa det till sitt tbrsvar inmr 



Btister i impleitimtefmgm mm, 

Enligt RSrsvareia bsfddtatimgmaste det med utgingspunkt i att det itr handlingoi .som ska 
gtes tiligSnglig aveh fbreljgga tn rn&jiighet m den missignkte att t^irebrinp handlingen 
imt xm-n om han anser att innehaliet $r av betydefee t6r bedSmningen. Aven era ratten bar 
niSjiighet att beakta vad dfsn missttokte muntligen arifi^ vM ^rhandlingen kan vSrJet av den 
misstanktes uisaga om innfibailet inte tStlmatas samma tyn^ sjom om den kan Undertjyggas 



uppfattningar om betydeb^n av harjdlmgen. 

.,gU.h« prt^t Om ^ ^ ^ ^ ^ 

somSlraaretJiaii-arfogarSvet. "■■"o-ionner 

f* svw f^mMlto m mMH^m, om m««iv ddgivm. i a kap ■ 8 5 
*c,.„s.Wk™ to,e IcM Ugs. M„der ■ >1,g«, ,„ 

..*to„„e„ s„ ^™ j„„„ ^ ^^^^^^ 

v,d «k » H,„ i„.e....,i,„ «ri„.M,«iL„ 



* ** * eflerd«. , w 

2014 Melin och Joakta KU:s komUjution. 1 36 «. 

pa «. m »™ ..j,ig,6, d^n m^^^^, ^^^^ ^ 
W«mate„l,g,sa,„ehandenmi.,a„k«(«c„,„»J,igteatt*b«opatodl^ 



IS 



Julian Assange hemstater dMBr om alt Hdgsta domsiolen inhamtar eti fSrhandsbesked fr^ 
EU-domstoien t«rartde fSIIjiande fiigor. 



1 Ska Direkfivet tolkas enligi sin ordaiydelse s& m det den fysisk^i handllngen som 
sk<i garas tillgtogJig fSr dan misstilnkte clkr kan dct vara tilMckligt ntt den misst&ktc 
ilr del av en uppgift om liBBidlingeiis snndMyfl? 

2. Ska Direktivet folJias an det upp till iklagarens fria art besiSmma forraema 
ftSr hur den misstSnkte ska ft del av haftdllngama? 

3. Ftoitsaticr Direktivct m den mlsstankte har en mdjiighet alt fa e« domstolspravnlng 
av aldttgareas beslut om tiflhmidaMUet av handlingen? 

4. Fdrutsiltter Direkti vei ffir sitt gaiomrarandc att den missiSnkte, om fsaii efter an ha 
tagit del sv haiidlingen bedOmej- att den har betydelse for prfivniBgen av besluiet om 
frfhetsberSvaridc, iillcrktons en rati att fSrebrmgaoch &eropa handlingen som bevis 
iJiiBr ratten? 

Hnai mrhandsbcskedet rOr en fraga 1 m oia raed trihclsberiivandcfl honjsiallei om au Hogi^ia 
domsiolen ska bagflra att EU-domstoleu handiagger Stendst enlkt art. 267 F I-UF och 
btstiiiiurit.l.scrna cun sk^ndsajn hartdiaggning i art. 105 i RiLttegangsrvuk-rna diir <h.m5iolen 

(mn/cm/i)]). 

Se t denna fraga fiven iitfiehillct (Legal note 1. 

7. dVTRIGX 
F61jan.de liandlingar bifegas detta >Krande. 

Meddelaade frfji polismaraiCTi Cecilia Re^^ll i Mp am SMS:n, bjlgga L 
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ynrande Pair Trials migmational, J^teg&a. 

Legal No»e J m the right to accw to die file, j^aml- 
Usal Note 2 on Prot 4, art 2 ECHR. ijya^. 
Legal Note 3 on PPU, bilagaS. 

Legal Note 4 on the conditions of detenrton, MhmA 

Legal Note 5 on the deprivaiion oflibcrty, feiiaggj. 

Legal Note 6 Submission to UNWODA, Mkmji 

Legal Note 7 on (be fear of t^foulemem to the USA, Mi&2 

Le«alNote«onU.fearro.i.dire.t«tbtae.enttotheUSA^ 

A^r..ManA.an«ere.i.a..ecirc«^^^^^^ 




Thomaif Ohisaofi ^ . 

rarESamoelson 



17 




Per E Samuelsson 



Fran: 
Skickat: 
Till: 
Kopla: 
Amne: 



Se nedan 



Thomas Olsson <olsson@friaadvokater se> 
den 15juli2014 18:53 
Z 

Per E Samuelsson 
Fwd: Ang Assange 



Mvh/Thomas Olsson 

Vidarebefordrat brev: 

Fran: Anwar Osman <osmang)friaadvQkafPrx:p :> 
Oatunn: 15 juli 2014 17:01:56 CEST 

Ti": "Marianne.nv(S)aklagare.5;p" <Marianne.nY^aklagarP <:p> 
Kopia: Thomas Olsson <olssong)friaadvokatpr,<:p > 
Amne: Ang Assange 

Marianne, 



HOGSTADOMSTOLEN 



'nk. 2015 -02- 2 6 
mint ^ 



Jag tillskriver dig med aniedning av att min kollega Thomas Olsson begart att forsvaret dels .kullp 
« de, av SMS -^~!|_™^^^^^^^ so™ I «^„4n och ^^''^^ 



iitrpHninp^matprial > 



i.«5.L^ iiicu I iidMningspromemonan. 



Ja^g vni informerad dig om att jag idag traffat utredaren Cecilia Redell forgenomgangav utredningen 

Med aniedning av dina direktiv till utredaren har jag inte m ta del av nagra forhor och ovrirt 
utrednmgsmaterjal som ,nte tagits med i haktningspromemorian. Vad galler SMS en med 
an nytnmg t.ll milsagandena si fick jag inte ta med mig en kopia, pa relevani^S^r. Jag fick inte 
heller sknva av de aktuella s.dorna. Dartill fick Jag mte heller mojiighet att fora anteckn n^v^ 
genomgangen av materialet. alltcl-^^lmgdr via 



Med vanlig halsning 
Anwar Osman 
Jur. kand. 

Advokatfirman Fria Advokater 
Tel: 08-242323 
Mobil: 0739-733946 
www.friaadvokaterse 
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FAIR TRIALS 



INTRODUCTION 



HOGSTADOMSTOLEN 

Ink. 2015 -02- 26 

Dnr05fi>&D y20.l4 i 
AktbiLnr R _j 



case 



1 . This opinion is produced by Fair Trials in the context of pending criminal proceedings in the 
of [--], which we understand to raise an issue as to the interpretation of Article 7(1) of Directive 
2012/13/EU on the right to information in criminal proceedings (the 'Directive'). As an expert on 
EU criminal justice issues, we provide this opinion as an independent entity with no interest in the 
outcome of the specific case. 

About Fair Trials 

2. Fair Trials is an independent human rights organisation based in London and Brussels which 
works for respect for the right to a fair toial according to internationally-recognised standards of 
justice. It is the coordinator of the Legal Experts Advisoiy Panel ('LEAP'), a network of 130 
criminal justice experts from all 28 Member States of the European Union. 

3. Fair Trials works with LEAP to obtain current infonnation on the protection of defence rights 
within the European Union. For instance, in 2013-14 LEAP 56 members from 25 countries met in 
six different meetings to discuss the situation of defence rights covered by the directives adopted 
under the EU Roadmap for strengthening procedural rights of suspects and accused pereons in 
criminal proceedings' (the 'Roadmap'), discussed further below, inchiding the Directive and the 
specific question of access to the case-file. 

4. Fair Trials also convenes regular roundtables of LEAP to discuss stategic priorities and issues of 
common concern, Avith access to the case-file identified as one of four key areas of focus. LEAP 
also provides knowledge on the implementation of the directives adopted under the Roadm^ 
through roundtable meetings, questionnaire-based surveys and regular telephone calls. 

The issue 

5. We understand this case to raise the question of the meaning of the requirement in Article 7(1) to 
'make available' documents and, in particular, whether this should be inteipreted as precluding 
the application of a rule whereby a person subject to an arrest wanant is refused both the right to 
take copies of evidence on which they intend to rely to chaUenge their detention and the ability for 
their lawyer to take notes when consulting such documents. 



' Resolution of the Council of 30 November 2009 on a Roadmap for strengthening procedural rights of 
suspected or acciised persons in crimiiial proceedings (OJ 2009 C 295, p. 1). 



Assnmptions 



6. We assume, for Ihe purposes of this opinion, that the existence of an arrest warrant is sufficient to 
trigger the obligations of the Member State whose authorities issued that arrest warrant under 
Article 7(1), irrespective of whether the person is actually detained further to it. 

7. We also assume that the person subject to that arrest warrant has full standing to avail themselves 
of any procedural rights available to persons detained in the ordinary course of criminal 
proceedings in that Member State, irrespective of where they are physically located. 

Content of this opinion 

8. This opinion makes the following points: 

a. Article 7(1) of the Directive was adopted to facilitate compliance with the requirement 
arising under Article 5(4) of the European Convention on Human Rights ('ECHR') for 
access to the file to the extent necessaiy to ensure equality of mas in proceedings for 
challenging the lawfulness of detention. 

b. A review of the case-law of the European Court of Human Rights ('ECtHR') on Articles 
5(4) and, by analogy, 6 of the ECHR shows that there is a certain flexibility within the 
ECHR as to how such access is provided, but that the modalities chosen must in any case 
enable an effective opportunity to prepare a challenge to the lawfWness of detention, a 
rule which may in certain cases be infiinged by practical arrangements which limit the 
opportunity for lawyer and client to consult on the basis of the evidaice in the file. 

c. Article 7(1) of the Directive, at least, reproduces this requirements. It also entails 
additional effects including (i) the requirements for legal certainty and clarity in 
implementation of directives, which means that practical restrictions upon this right 
should have a clear legal basis; (ii) national courts must do aU that Hes within their 
jurisdiction to give effect to the Directive; and (iii) the provision needs to be read together 
with the Charter of Fundamental Rights of the EU (the 'Charter'), the requirements of 
which in this context are not clear. 

d. A review of some of the ways in which access to the case file is made available to 
suspects or their lawyers at the pre-trial stage in criminal cases in different Member Stales 
of the EU shows that there seem to be different views among the Member Slates as to the 
requirements of Article 7(1), and that there exist various practical ways of providing such 
access, some of which produce difiBculties vrhea it comes to chaUenging detentio 



ion. 



e. m the event of doubt as to the prop«- meaning of Article 7(1) and the extent to which it 
may prescribe certain minimal procedunU modalities, a refer^ce to the Comt of Justice 

oftheEUCCJEU')isavdlable(or,asd»eca.emaybe,mandatory).Ar.fusalto«^^ 
a court of final must be adequately reasoned, in accordance with Article 6 ECHR. 

A. ARTICLE 7(1): OBJECT AND PURPOSE 

9. Article 7(1) of the Right to Information Di^ve (the 'IWive') has not yet been intetpreted by 
the CJEU. For the time being, we think it helpful to state what we understand to be its purpose. 

1 0. Article 7(1) appears to be closely related to the requirement in the case-law of the ECHR based on 
Article 5(4) ECHR according to which the review of detention 'must provide guam.tees of a 
judicial procedure. The proceedings must be adversarial and must always ensur. "equaUty of 
aims" (...) Equality of arms is not ensured if counsel is denied access to those documents in the 
investigation file which are essential in order effectively to chaUenge the lawfuhess of his client's 
detention' (Schops v. Germany App. No 251 16/94 (13 February 2001), paragr^h 44). 

1 1. The EQHR also states: 'information which is essential for the assessment of the lawfutaess of a 
detention should be made available in an ,pprx,priate manner to the suspect's laW (our 
emphasrs) (Garcia Alva v. Germany App. No 23541/94 (13 February 2001), paraph 42). 

12. Article 7(1) appears to replicate this, requiring Member Slates to W that documents ( ) 
whrch are essential to challenging effectively, in accordance with national law. the lawfWness of 
the arrest or detention, are made available to arrested persons or to their lawyers' The 
relationship between the rules is confirmed by r^ital 30. which ^ecifies that such documents 
must be made available at the latest before the hearing envisaged by Article 5(4) ECHR. 

13. That is consistent with the general objective of the Roadmap. which called for 'fimher action on 
the part of the European Union to ensur. Mi in^lementation ^d respect of Convention 
standards, and, where appropriate, to ensur. consistent application of the applicable standards and 
to raise existing standards' (recital 2). 

14. Article 7(1) thus seems to be intended to protect the right to Ir-berty by ensurirrg that sufficient 
access to evidence is provided to enable compliance with the equality of arms requirement 
inherent in Article 5(4) ECHR and, thereby, ensure eflfectivejudicialr^ew of detention. 

15. However, the specific meaning of the requirementto 'make avdlable' documents is not cl^ Tbe 
expression does not appear elsewhere in Article 7 of the Directive, and appear, to be aieference 
to the expression of the EQHR reproduced above at paragr^h 12. lie Directive further states 
that 'the provisions of this Directive that correspond to rights guaranteed by the ECHR should be 



twenty minutes. The Court is of tfie view that the time and facilities thus available to them 
for the preparation of the applicant's case were considerably limited' (paragraph 80). 

c. The questions communicated to the respondent Government in Aposiu v. Romania App. 
No 22765/12 (communicated 18 December 2012) ask whether the requirement for a 
detainee and his lawyer to consult through a glass partition, limiting their ability to 
discuss confidential documents, infi-inged the applicant's right under Article 5(4) ECHR, 
showing that practical restrictions can raise an issue under that provision. 

25. Accordingly, the requirement for equality of arms under Article 5(4) ECHR should be approached 
on the same basis as Article 6 ECHR: it matters not how access to the file is organised, provided 
that there is at least be an effective opportunity for counsel and client to discuss the content in 
order to be able to make submissions regarding detention. Practical limitations relating to the 
making of copies and ability to make notes may infringe this requirement. 

C. EU LAW OBLIGATIONS FLOWING FROM ARTICLE 7(1) OF THE DIRECTIVE 

26. Axdclt 7(1) of the Directive, as discussed above in paragraphs 1 1-14, seeks to ensure compliance 
with the requirements that exist in the Article 5(4) case-law. As a minimum, it must therefore be 
taken to require that the arrested person has an effective opportunity to consult the contents of the 
case file and confer with his/her lawyers on that basis. However, it is worth considering the 
additional characteristics of Article 7(1) as a provision of EU law. 

27. Under Article 288 TFEU, a directive is binding as to the result to be achieved but leaves the 
Member State the choice of methods to achieve it. And indeed, beyond the requirement to 'make 
available' documents, Article 7(1) does not prescribe a particular method for making documents 
available. In addition, directives adopted under Article 82(2) TFEU (such as tiie Directive) do not 
'harmonise' criminal justice systems: they impose only 'minimum rules' and respect the legal 
traditions of the Member States. 

28. In principle, therefore, the modalities for access to the file fall to the Member State to decide. 
However, this is subject to (1) the requirement for legal certainty in implementation; (2) the 
requirement to ensure the effectiveness of the provision in question; (3) overriding requirements 
of the Charter which have not yet been e>q)lored in this context. 

1. Legal certainty and precision in implementation of Directives 

29. The CJEU has stated that 'each Member State should implement the directives m question m a 
way which fiilly meets the requirements of clarity and certainty (...) Mere administrative 
practices, which by their nature can be changed as and when the authorities please and which are 



not publicized widely enough cannot in these circumstances be regarded as a proper fidfllment of 
the obligation imposed by article 189 [now 288 TFEU] on Member States to which the diiectives 
are addressed' (our emphasis) (Case 1 02/79 Commission v. Belgium). 

30. Within the ftamework of Article 7 of the Directive, Article 7(1) is subject to no derogation, 
reflecting Ihe ureducible nature of the requirement for disclosure under Article 5(4) ECHR (see, 
in this regard, Dochnal v. Poland, where flie ECtHR found that even documents relating to 
national security could not be withheld at the expense of this requirement). This makes it clear 
that a practical restriction on the consultation of such documents impinges upon the enjoyment of 
an irreducible aspect of a fundamental right, and such restrictions should therefore be clearly 
provided in law and not left to prosecutorial discretion. 

2. Requirement to ensure the full effect of Article 7(1) 

31. Secondly, even if Article 7(1) simply restates the equality of aims nile in Article 5(4) ECHR, this 
comes with the added injunctive force of a provision of EU law. The CJEU states that 'EU law 
requires national courts to do whatever lies within then- jurisdiction, taking the whole body of 
domestic law into consideration and applying the intapietative methods recogniised by domestic 
law, with a view to ensuring that the directive in question is fiiUy effective and achieving an 
outcome consistent with the objective pursued by it' (Case C69/10 Dioirf). Accordingly, 
provisions of national law relating to access to materials, and any olher general powers of the 
court, should be interpreted in such a way as to ensure that the penwrj subject to the anest warrant 
has an effective opportunity to prepare a challenge to the lawfutaess of detention. 

32. In addition, even if the national law appears to achieve the aims of the Directive, it Ms to Ihe 
court having jurisdiction to ensure the benefit of the Directive is enjoyed by the person concerned. 
'The adoption of national measures correctly implementing a directive does not exhaust the 
effects of the directive. Member States remain bound actuaUy to ensure full application of the 
directive even after the adoption of those measures. Individuals aie therefore entitled to rely 
before national courts, against the State, on the provisions of a directive which appear, so far as 
their subject-matter is concerned, to be unconditional and sufficiently precise whenever the fiill 
application of the directive is not in fact secured [including] where the national measures correctly 
implementing the directive are not being appUed in such a way as to achieve ihe result sought by 
it' (Case C-62/00 Marks & Spencer, paragraph 27). Article 7(1) is clear, precise and 
unconditional and appears specifically intended to confer an enforceable right iqwn the person 
concerned. Accordingly, it falls to the national court to ensure, in the specific case, that the 
practical arrangements adopted further to the relevant national law ensure a sufficient opportunity 
to prq)are a case to challenge the arrest warrant. 



3. The right to an adversarial proceeding under Arttde 47 of the Charter 



33. Thirdly, it should be observed that the Article 7(1) should be read together with the Charter of 
Fundamental Rights of the EU, in particular Article 6 (right to Uberty) and Article 47 (ri^t to an 
effective remedy). The latter provision incorporates the right to an adversarial proceeding, 
requiring that 'the parties to a case must have the right to examine all the documents or 
observations submitted to the court for the purpose of influencing its decision, and to comment on 
them' (Case C-300/11 ZZ, paragraph 55). The ZZ case effectively estabUshed that principles 
developed by the ECtHR under Article 5(4) ECHR applied to decisions excluding an EU citizen 
from a Member State, but the CJEU has not had occasion to comment upon the application of 
those principles in the criminal justice context when a person presumed innocent is deprived of 
liberty. As explained below, the disparity in practices in the EU suggest that the requirements of 
the rigjit to an adversarial proceeding in this context require further clarification.. 

B. SYSTEMS OF ACCESS TO THE FILE iN THE EU 

34. A study which Fair Trials has been undertaking through consultation with LEAP shows how 
systems of pre-trial disclosure operate in other EU Member States. Some Member States appear 
not to have sufiSciently complied with the substantive right of access conferred by Article 7(1), 
allowing access to the file itself to be restricted in order to protect the effectiveness of the 
investigation; 

a. Li Estonia, the law specifically implementing the Directive permits die prosecutor to 
withhold access to documents which are essential for challenging detention. Thus, 
irrespective of modalities, in some cases there will simply be no access to the file. 
Estonian lawyers consider this contrary to the Directive. 

b. hi Bulgaria, too, access is provided only at the conclusion of the pre-trial investigation, 
and prior to then the possibility to challenge detention is undermined. Earlier access may 
be provided but only on a sporadic basis by informal agreement with the prosecutor but 
this is not subject to specific requirements and may take the form of ad-hoc arrangements 
close to the hearing which do not provide an effective opportunity to prepare a challenge 
to detention. 

c. In Portugal, if no order has been issued to protect the secrecy of the investigation, copies 
of die file can be obtained at the pre-trial stage. However, if such an order has been 
issued, copies can be requested but may not always be granted. Only after the completion 
of the pre-trial investigation is full consultation of the case file provided, with the lawyer 



able to make copies and take scans. This, ultimately, can mean that in some cases it 
becomes difficult effectively to challenge detention at the pre-trial stage. 

d. In Lithuania, the law enables the prosecutor to withhold access to the file, but also to 
grant access but restrict the ability to make photocopies. Consultation takes place at the 
prosecutor's office and copies are made there if aUowed. Certain documents, including as 
to the private lives of participants in the proceedings, cannot be copied. However, in any 
case, the law entitles the lawyer to take notes, with the exception only of documents 
considered a state secret. 

35. However, the enquiiy reveals more examples of practices enabling relatively fi-ee access to 
documents, with the possibility to access physical evidence in the fom of copies or scans: 

a. In Romania, consultation of the criminal case file is governed by Article 94 of the new 
Code of Criminal Proceedings, which entered into force in February 2014. This entitles 
the lawyer of the person subject to criminal proceedings (inculpat) to consult the file and 
to take photocopies. If the person is deprived of liberty, there is a right to consult the 
whole file. A formal document issued by the prosecutor's office in March 2014 explamed 
how prosecutors would be approaching this provision, stating that photocopies would be 
provided but that specific information, such as the personal data of third parties, might be 
redacted on a case by case basis in order to protect those data fiom circulation in the 
public domain. The result is that a person detained pre-trial is - if not immediately, due to 
delays in obtaining copies, then reasonably soon Aereafter - able to consult the fiiU fife 
and retain possession of a copy of it. 

b. hi Germany, pursuant to Article 147 of the Criminal Procedure Code (which is federal 
law applicable in all the Landers), defence counsel has the right to inspect the case file. 
While restrictions apply to the right in order to protect the purpose of the investi^on. 
where a person is deprived of liberty, 'information of relevance for the assessment of the' 
lawfiilness of such deprivation of liberty shafl be made available to defence counsel in 
suitable form; to this extent, as a rule, inspection of the files shall be granted'. The LEAP 
Advisory Board member for Germany explains that, in cases involving lower volumes of 
information, a copy of the original file is made available, or the original fife is made 
available to the lawyer who may make a copy for his client. In cases involving a larger 
volume of information, a CD/DVD with an electronic vercion of the file is made 
available. As a result, there is not a major issue challenging detention effectively. Another 
LEAP Member has, in fact, given the example of the courts ordering the authorities to 
provide a personal computer, at the state's expense, to enable a detained cUent to consult 



vast amounts of electronic evidence in order to prq)are for trial, showing the extent to 
which courts are prepared to use their jurisdiction to ensure practical, effective access. 

c. In the United Kingdom (UK) (which is bound by the Directive), pre-trial disclosure is 
regulated by Part 10 of the Criminal Procedure Rules 2013, which provides that at the 
first court hearing the prosecution must provide 'initial details of the prosecution case', 
which include a summary of the evidence and any statement or document on which the 
prosecution case will be based. Such disclosure is provided in the form of a copy of the 
evidence, though there is a move towards digitalisation. If a copy cannot be supplied, the 
defence must be allowed to inspect the original. This disclosure is provided to the lawyer 
at court, or if no lawyer is present the prosecution would be under a duty to give the 
papers to the accused directly. As proceedings progress, the Criminal Justice and 
Procedure Act 1996 provides that, on an ongoing basis, any evidence which could assist 
the case of the accused or undermine the prosecution case must be disclosed, in which 
case, the same modalities apply. 

d. In Austria, at the police station, the lawyer may consult the file and take pictures or 
copies, if the facilities are available. Thereafter, the file is accessed at the pubUc 
prosecutor's office on the same basis. The request to consult the file is made in writing to 

' the prosecutor, ordering copies there and then as the case may be. There is no legal basis 
for consultation only, without the right to take pictures or copies. The copies, when 
provided, can either be provided in paper or as data on a disc, depending on the facilities 
available to the particular prosecutor's office. There is a cost associated with copies (per 
file for electronic ones, or per page for hard copies, making the former cheaper). The right 
of access to the file applies to both defendants and their lawyers. 

e. In the Netherlands, access is provided to the file within three days of arrest At this 
stage, this is usually a paper copy of the file. Electronic files are then supplied later. This 
is currently organised through a CD, with an online system being piloted. The lawyer 
retains the file and is fi-ee to provide a copy to his client any time. Consequently, this 
aspect does not produce a difficulty in challenging detention. 

36. On the basis of the above, we would suggest that it is clear diat there is a lack of agreement, at 
least between the Member States' legislative authorities, as to the precise requirements of Article 
7(1) of die Directive. This is presumably why the Roadmap sought to 'ensure fuU implementation 
and respect of Convention standards, and, where appropriate, to ensure consistent application of 
the applicable standards^ (recital 2). 



E. REFERENCE TO THE COURT OF JUSTICE OF THE EU 

37. To the extent that the Court has doubt as to flie propCT interpretation of Article 7(1) of flie 
Directive and, in particular, the concept of documents being 'made available' to amsted persons 
or their lawyers, we would underline that there is the possfljility (and potentially the obligation) to 
make a reference for a preliminary ruling to the CJEU. For convenience, we summarise key 
relevant principles: 

a. Further to Article 267 TFEU, the CJEU has jurisdiction to give preliminary rulings 
concerning issues of EU law. Any court or tribunal may, if it considers that a decision on 
the question is necessary to enable it to give judgment, request the CJEU to give a ruling. 
Where any such question is raised in a case pending before a court or tribunal of a 
Member State against whose decisions there is no judicial remedy undw national law, that 
court or tribunal shall bring the matter before the [CJEU] (our en5)hasis). 

b. The facility to refer a question belongs to any court or tribunal which considers that the 
interpretation of a question of EU law is necessary to enable it to give judgment. Thus, 
the Amstgericht Laufen, a first-instance court in Germany, has referred questions 
concerning the Directive and Directive 2010/64/EU on the right to interpretation and 
translation in criminal proceedings, seeking a ruling as to whelher those measuits are to 
be interpreted as precluding certain national procedural rules relating to the calculation of 
time limits and the submission of appeal documentation (Case C-216/14 Covaci, 
reference for a preliminary ruling lodged on 30 April 2014, OJ 2014 C 253, p. 17). 

c. The obligation to make a reference which applies to courts of final instance is subject to 
the rule that a question need not be referred if it is acte clair, the conditions for which 
were specified in the CILFIT case. In particular - 

i. 'the correct application of communily law may be so obvious as to leave no scope 
for any reasonable doubt as to die manner in which the question raised is to be 
resolved. Before it comes to the conclusion that such is the case, the national 
court or tribunal must be convinced that the mattw is equally obvious to the 
courts of the other member states and to the [CJEU]. Only if those conditions are 
satisfied, may the national court or tribunal refirain flora submitting the quMtion 
to the court of justice and take upon itself the responsibility for resolving it' (Case 
283/81 CILFIT, paragraph 16). Whilst this obligation does not require the 
national court to consider the position of administrative authorities in other states, 
we would suggest that the variety of q^roaches discussed in Part D above, 



unlikely to be inconsistent with national jurisprudences, show there is no 
consensus on the requirements of Article 7(1). 

ii. It is necessaiy to bear in mind the characteristics of EU law, including, inter alia, 
the fact that provisions of EU law must be interpreted in light of EU law as a 
whole, regard being had to the objectives thereof and to its state of evolution at 
the material time (CILFIT, paragraph 20). We would point out that the 
relationship between Article 7(1), Article 5(4) ECHR, and broader fundamental 
rights and principles of EU law is an incidence of the 'complex and evolving* 
relationship between the EU and the ECHR {European Human Rights Law 
Review, 2012 4 363) and for that reason alone cannot be considered acte clair, 

38. We would further highlight the fact that Article 6 ECHR imposes obligations upon courts which 
are requested to make a reference for a preliminary ruling to the CJEU. The principles were 
summarised in Vergauwen and Others v. Belgium App. No 4823/04 (admissibility decision of 10 
April 2012), paragraphs 89 and 90). In particular: 

a. Article 6(1) requires domestic courts to give reasons, in light of the applicable law, for 
any decision refiising to refer a question for a preliminary ruling; 

b. In the specific context of the third paragraph of Article 267 TFEU, national courts against 
whose decisions there is no judicial remedy under national law, and which refuse to 
request a preliminary ruling firom the CJEU on a question raised before them concerning 
the interpretation of EU law, are required to give reasons for such refusal in light of the 
exceptions provided in the case-law of the CJEU. 

39. In Dhahbi v. Italy App. No 17120/09 (Judgment of 8 April 2014), the ECtHR found a violation of 
Article 6(1) on this basis, noting that the Italian Court of Cassation, which had refused to make a 
preliminaiy reference to the CJEU in a particular case, was the court of last instance but provided 
no reasons for its refusal to refer. 

CONCLUSION 

40. Fair Trials hopes that the observations in this opinion are of assistance to the court and will be 
happy to clarify any of the information if requried. 
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To be inserted In the submission at the Swedish Supreme Court 



In European human rights law, the fundamental right to a fefr trial Is defined In 
article 6 of the European Convention on Human Rights ("ECHR") and articles 47 and 
48 of the Charter on Fundamental Rights. These articles as well as their 
Interpretation by the European Court of Human Rights and the European Court of 
Justice constitute an Important source of protection of defence rights. By virtue of 
article 5 (4) of the ECHR, the feir trial protection is appllcabis to proceedings related 
to pre-trial detention. 

The EU has recently developed new tools which are designed to strengthen 
procedural safeguards in the criminal proceedings before the national courts of 
Member States. One of them is the Directive 2012/13/EU of the European 
Pariiament and the Council of 22 May 2012 on the right to information in criminal 
proceedings, "Right to Information Directlve-1. It lays down the rutes as to the 
information which suspects must be provided upon arrest and charge and the 
provision of access to case-file documents. 

The directive Is an act addressed to Member States and must be transposed by 
them Into their national laws. However, in certain cases the European Cdurt of 
Justice recognizes the direct effect of directives in onJer to protect the rights of 
i-ndivlduals. Thsrefcrs, the Court laid down in its case-law that a directive has direct 
effect when its provistons are unconditional and sufficfently clear and precise2. 
However, It can only have a vertical direct effects and it is valid if the Member 
States have not transposed the dlrecth« by the deadline4. 




lhttp://eur-lex.europa.eu/LexUrlServ/LexUriServ.do?urWXJ:L:2012:142:00pl.-0010:en:PDF 
lEa, Judgment of 4 December 1974, Van Duyn. n' 41/74 

3 Between an individual and the State, not between Individuals. 

4Ea, Judgment of 5 April 1979, RattI, n" 148/78, p. 1646 
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There are a certain number of consequences that flow from the principle of the 
direct effect. Applied to the Right to Information Directive, which had to be 
transposed in nationai iegssiatson by 2 June 20145, it means that: i) Swedish courts 
are required to interpret national law in conformity with the purpose of the 
directives, 2) a sufficiently clear and precise provision of the Directive can be 
invoked and applied directly in Swedish courts in a dispute against the state? and, 
3) that a provision of national law which would lead to a result contrary to the 
directive should be set aside by the Swedish courtsS. 

The Right to Information Directive thus creates the possibility for individual 
defendants to invoke directly this EU law defence right in national courts, and for 
those national courts the opportunity to cooperate with the European Court of 
Justice through the preliminary ruling procedure. 

The Right to Information Directive seeks to clarify and reinforce pre-existing ECHR 
standards, which have been elaborated in the case-law of the European Court of 
Human Rights. According to recital 8 of the Directive: Strengthening mutual trust 
requires detailed rules on the protection of the procedural rights and guarantees 
arising from the Charter and from the ECHRV Recital 14 also mentions that ^ this 
Directive builds on the rights laid down in the Charter, and in particular Articles 6, 
47 and 48 thereof by building upon Articles 5 and 6 ECHR as interpreted by the 
European Court of Human Rights. {...} 

The recitals mention in various places that the Directive sets up "common minimum 
rules" which should be respected and which should not prevent Member States to 
apply higher standards. Moreover, recital 40 indicates that the level of protection 
should never fall below the standards provided by the ECHR as Interpreted by the 
case-law of the European Court of Human Rights". 



5Article 11 of the Right to Information Directive 

6Ea, Judgment of 10 April 1984, Von Colson, n* 14/83 and Judgment of 13 November 1990, 
Marleasing, n' 106/89 

7 EG, Judgment of 5 April 1979, Ratti, n" 148/78, p. 1646 

SeO, Judgment of 22 May 2003, Connect Austria, n* 462/99, § 42 
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Content of the Dlrertl ye applicable tn thp raco 

One of the basic requirements of a fair trial is the equality of arms, which implies 
disclosure of documents essential to challenging detention effectlvelyg. 

Article 7(1) of the Directive codifies Article 5(4) ECHR case-law according to which 
the pre-trial judicial review of detention needs to meet basic feir trial standards and 
therefore that access to the case-file is needed. That is reflected in recital 30, which 
provides that documents provided under Article 7(1) of the Directive need to be 
supplied at the latest when the judicial authority is called upon to decide upon the 
lawfulness of the arrest or detention In accordance with Article 5(4). 

In short, article 7 provides that Member States should make available to arrested 
persons and their lawyers all material evidence in the possession of the competent 
authorities. Access to the materials shall be granted in due time to allow the 
effective exercise of the riRhts of the ripfrnre and at the latest upon submission of 
the merits of the accusation to the judgment of a court. By way of derogation 
access to certain materials may be refused if such access may lead to a serious 
threat to the life or the fundamental rights of another person or if such refusal is 
strictly necessary to safeguard an important public intenest. 

Recital 30 of the Directive adds that material evidence covers documents and 
photographs, audio and video recordings, which are essential to challenging 
effectively the lawfulness of an arrest or detention of suspects. 

in order to determine the precise scope of the right to access the materials of the 
case, one may refer to pariiamentary work and the ECHR case-law. 

Point 32 of the Proposal for a Directive (2010/0215 (GOD) COM (2010) 392 final of 
20/07/2010 mentions that: "Access to the case-file should not be limits tnnnn^ 
of^ Inspection . If the accused person or his la m er deems if ii^ssarv. farther ni^r 
should be granted. If a file is particularly voluminous or where the interests cf 
Justice so require it, the accused person should be ptwided with an index of the 
documents contained in the case-file to enable him to decide to which documents 
he wishes to be given access"10. 



9See for example: EttHR, Lamy v. Belgium, 30 IVIardi 1989, Series A no. 151, point 29 
lOPage 9 of the Proposal, 

http://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEXS2010PC0392&froin=EN 
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At the stage of proposal of the Directive, the Legal Affairs Commission of the 
European Parliament had delivered an Opinion In which an amendment to article 7 
was put forward which stated that any suspect or accused peison, or their lawyere, 
should be granted an Access to the case-file, and should, on demand, receive a 
cppyll. However, the amendment was not adopted. 

Case-law from ECtHR has repeatedly confirmed the r|ght to have access to the case- 
file. 

Case-law article 5§4 of the ECHR 

As stated by the ECtHR, "Although It Is not always necessary that the procedure 
under Article S § 4 be attended by the same guarantees as those required under 
Article 6 for criminal or civil litigation. It must have a Judicial character and provide 
guarantees appropriate to the kind of deprivation <tf liberty In question (see, for 
Instance, Assenov and Others v. Bulgaria, Judgment of 28 October 1998, Reports of 
Judgments and Decisions 1998 VIII, p. 3302, § 162, and Wfoch v. Poland, no. 
27785/95, § 125, ECHR 2000-XI, both with a reference to Megyerl v. Germany, 
Judgment of 12 May 1992, Series A no. 237 A, p. 11, §22)". 

%..} In view of the dramatic impact of deprivation of liberty on the fundamental 
rights of the person concerned, proceedings conducted under Article 5 § 4 of the 
Convention should in principle meet, to the largest extent possible under the 
circumstances of an ongoing investigation, the basic requirements of a fair trial 
(5hishi(0V V. Bulgaria, no. 38822/97, § 77, ECHR 2003 1 (extracts))'. 

The ECtHR 2014 Case-Law Guide on article 5 Right to liberty and security mentions 
In points 203 and foiiowing that : 

"203. The requirement of procedural fairness under AriScle 5 §4 does not Impose a 
uniform, unvarying standard to be applied Irrespective of the context, facts and 
circumstances. Although it is not always necessary that an Artlde 5 §4 proadure 
be attended by the same guarantees as those required under ArUde 6 fw aimlnal 
or civil litigation, it must have a judicial character and provide guarantees 



11 Amendment 21 of the Legal AffiaIrs Opinion of 27 January 2011 
http://www.europarl.europa.eu/sides/getDoc.do?pubRefs»-//EP//rEXT+REPORT+A7r20ii- 

Q4(ffi+0+DQC+X.'y! L+VO,VEN 
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appropriate to the type of deprivation of liberty in question (A and Others v. the 
United Kingdom [GC], § 203; Idaiov v. Russia [GCJ, § 161). 

204. In the case of a person whose detention falls within the ambit of Article 5 § l 
(c), a hearing Is required (NIkolova v. Bulgaria [GC], § 58). The opportunity for a 
detainee to be heard either In person or through some form of representation 
features among the fundamental guarantees of procedure applied in matters of 
deprivation of liberty (Kampanis v. Greece, §47). 

However, Article 5 §4 does not require that a detained person be heard every time 
he lodges an appeal against a decision extending his detention, but that it should be 
possible to exercise the right to be heard at reasonable int^n^u (Qatal v. Turkev § 
33; Altmokv. Turkey, §45). ' 

205. The proceedings must be adversarial and must always ensure "smUMM 
gnmr between the parties (Relnprecht v. Austria, § 31; A and Others v. the United 
Kingdom [GC], § 204). In remand cases, since the persistence of a reasonable 
suspicion that the accused person has committed an offence Js a condition sine qua 
nonfor the lawfulness of the continued detention, the detainee must be given an 
opportunity effectively to challenge the basis of the allegations against him This 
may require the court to hear witnesses whose testimony appears to have a bearing 
on the continuing lawfulness of the detention (furcan k Moldova, §§ 67-70). 
Equality of arms is not ensured if the aDolicant. or h is coun.^l, 'k H^m.^ i.^,, 
those documents In the Investiaatlon file which ar e essential in nrdor gfiectiv^h, tn 
chalienoethe lawfulness of hi, ri^^ntinn (Ovs}annikm v. Estonia, § 72; Fodale v. 
Italy, § 41; Korneykova v. Ukraine, § 68). It may also be essential tiiat the indivklual 
concerned should not only have the opportunity to be heard in person but that he 
should also have the effective assistance of Ms lawyer (Cerndk v. Slovakia. § 78). 

206. The principle of adversarial proceedings and equality of arms must equally be 
respected in the proceedings before the appeal court (Catal v. Turkey, §§ 33-34 and 
the cases referred to therein)". 12 



Case-Law article 6 of the ECHR 



The EttHR 2014 Gase-Law Guide on article 6 Right to a feir trial (criminal limb)13 
rndicates In point 271, page 42 that In some cases the court has even spoken about 
the right to obtain copies of the file or at leaist certain parts of it 



12http://www.echr.coeJnt/Pages/home.aspx?p=caselaw/analysls&c=#nl36938^ 
64S51309_pointer 
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'271. In order to facilitate the conduct of the defence, the accused must not 
be hindered In obtaining copies of relevant documents from the case file 
and compiling and using any notes talcen (Rasmussen v. Poland, §§ 48-49- 
i^olseyev v. Russia, §§ 213-218; Matyjeic v. Poland, § 59; Seleznev v. Russia 
§§64-69). 

272. The right of access to the case file is not absolute. In some cases it may 
be necessary to withhold certain evidence from the defence so as to 
preserve the fundamental rights of another individual or to safeguard on 
important public Interest such as national security or the need to protect 
witnesses or safeguard police methods of investigation of crime. However, 
only such measures restricting the rights of the defence which are strictly 
necessary are permissible under Article 6§l.The Court will scrutinise the 
decision-making procedure to ensure that it complied with the requirement 
to provide adversaria! proceedings and equality cf arms and incorporated 
adequate safeguards to protect the interests of the accused (Natunen v. 
Finland, §§ 40-41; Dowsett v. the United Kingdom, §§ 42^3; Mirilashvlli v. 
Russia, §§ 203-209). 

273. Failure to disclose to the defence material evidence containing Items 
that could enable the accused to exonerate himself or have his sentence 
reduced may constitute a refusal of the facilities necessary for the 
preparation of the defence, and therefore a violation of the right 
guaranteed in Article 6 § 3(b) of the Convention. The accused may, however, 
be expected to give specific reasons for his request and the domestic court 
are entitled to examine the validity of these reasons (Natunen v. Finland, § 
43; C.G.P. V. the Netherlands.) 

In the Matyjek V. Poland case mentioned above (point 271), the ECtHR decided that 
even though the accused had been granted a restricted access to the case^ffle and 
had a limited chance to talce notes (he had to rely solely on his memory): "Regard 
being had to what was at stake for the applicant in the lustration proceedings (...) 
the Court considers that it was important for him to have unrestricted access to 
those files and unrestricted use of any notes he made, including. If necessary, the 
possibility of obtaining copies of relevant documents' 14. 



1 3 http://www.echr.coe.lnt/Documents/Gulde_Art_6_crtmlnaLEN6,pdf 
14EaHR, Matyjek v. Poland, Judgment of 24 April 2007, n* 38184/03, point 59 
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A recent decision, Igna v. Romania,15 might also be of Interest In the Julian Assange 



case. 



In this case, "one of the main pieces of Incriminating evidence submitted by the 
prosecution was a summary of various telephone conversations which had been 
recorded {...} The prosecution submitted the summary to the court during the 
hearing with the recommendation that it should not be consulted by the defence. 
The defence's request to examine the recordings was refused by the court <m the 
grounds that the recordings concerned the merits of the case and that this was 
irrelevant to the extension of detentlon'ie. (...) Relying on Article 6 § l of the 
Convention, the applicant complained that the proceedings for the extension of his 
pre-trial detention had not been truly adversariaL in this respect, he claimed that 
without full access to the file and knowledge of the tape recordings included in the 
file, his lawyer had been unable to defend him against the charges of being a 
member of an organised criminal group, blackmail and favouring offenders"!?. 

The Court found that: 

"26. Equality of amis is not ensured if counsel is denied access to those 
documents in the investigation file which are essential In order effectively to 
challenge the lawfulness of his clienVs detention (see Lamy v. Belgium, 30 
March 1989, § 29, Series A no. 151, and NIkolova v. Bulgaria [GC] ' no 
31195/96. § 58, ECHR 1999-11). 

27. The Court acknowledges the need for criminal investigations to be 
conducted efficiently, which may imply that part of the information collected 
during them is to be kept secret in order to prevent suspects from tampering 
with evidence and undermining the course of Justice. However, this legitimate 
goal cannot be pursued at the expense of substantial restrictions on the rights 
of the defence. Therefore, information which Is essential for the assessment 
of the lawfulness of a detention should be made avaihbk in an appropriate 
manner to the suspect's lawyer (see Mooren v. Germany [GC], no. li364M 
§124,9Juiy2009).(...) 



ISeqhr, Igna V. Romania, 20 November 2013, No 21249/05. 
16lgna V. Romania, pt 12. 
17lgna V. Romania, pt 20. 
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31. The Court notes that the prosecution submitted tiie summary of the 
recorded telephone conversations during the hearing of 3 December 2004 
with the recommendation that it should not be consulted by the defenx. Vie 
applicant's request to examine the summary was dismissed by the court on 
the grounds that it concerned only the merits of the case. In the absence of 
other evidence In the file, apart from the statements given by the three co- 
defendants, It appears that the summary cf the recorded telephone 
conversations played a key role in the Alba-lulia Court cf Appeal's decision to 
prolong the applicant's detention. However, while the public prosecutor nnH 
the court were fdmiliar with the recordings. theatmimht andhh cotih<f>\ *u^ 
not have cognisance of thf>lr oredie content at that stnnt> 

32. Furthermore, the Court notes that the defence lawyer's express 
request to have access to the rest of the evidence mentioned in the proposal 
for the prolongation of the detention was Ignored by the Mba-lulia Court of 
Appeal without providing any explanation for its absence from thiflle. 

33. The Court does not lose sight of the fact that the refusal to grant the 
applicant's counsel access to all the documents In the case file was based on 
the risk that the success of the ongoing Investigations might be aimpromised. 
However, that legiti mate goal may not be pursued at the exoensp nf 
substantial restrictions on the rtafits of the defence. Couns^ 

be given occess to those oarts ofthe tase msonwhkhthesusp ir ion aaamitt 
the applicant was essentially based. It follows that the applicant, assisted by 
counsel, did not, at that stage of the proceedings, have an opportunity 
adequately to challenge the findings referred to by the Public Prosecutor or 
the courts as required by the principle of "equality of arms". 

34. The foregoing considerations are sufficient to enable the Court to 
conclude that the procedure by which the appliant sought to challenge the 
lawfulness of his pre-trial detention violated the fairness requirements of 
Article 5 §4 of the Convention'. 
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18 Member of the Law firm Vusf Rights ". 
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Vlplatlon of article 2 of Pwtocol4 ECHR.- P«>edofti of nifliii>mo»> 

To 6e /njertecf in the submission at the Swed^ii Supreme Court 



1) The Interferences 

According to the ECtHR, "the difference between deprivation of and restriction 
upon liberty is (nonetheless) merely one of degree or intensity, and not one of 
nature or substance"!. 

The opinion of the Swedish Court of Appeal is that "Julian Assange's stay at the 
Embassy of Ecuador means that his freedom of nrjovement is restricted in practice" 
That statement drives us directly to the application of article 2, §2 of Protocol No. 4 
ratified by Sweden,2 which states that: ' 

"1. Everyone lawfully within the territory of a State shall, within that 
territory, have the right to liberty of movement and freedom to choose 

his residence. 

2. Everyone shall be free to leave any country, including his own. 

3. No restrictions shall be placed on the exercise of these rights other 
than such as are in accordance with law and are necessary in a 
democratic society In the interests of national security or public safety 
for the maintenance of 'ordre public", for the prevention of crime, for 
the protection of rights and freedoms of others. 

4. The rights set forth in paragraph 1 may also be subject. In particular 
areas, to restrictions imposed in accordance with law and justified by 
the public interest in a democratic society." 




lEttHR, 6/1V1980, GuzzardI v. Italy, No. 7367/76, §93. 'Although the process of 
classification into one or other of these cateeories sometimes proves to be no easy task in 
that some borderline cases are a matter of pure opinioa the Cburt cannotavoid maidng Ihe 
selection upon which the applicability or inappllcabnity of Artide 5 (art 5) depends" 
2http://conventions,coe.lnt/rreaty/Commun/ehercheSig.asp7l«-=046&CM=8&DFbl8^ 
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Article 2, § 2 of Protocol No. 4 guarantees to any person the right to leave any 
country for any other country of that person's choice to which he or she may be 
admitted. 

The right of freedom of movement has been violated in two ways: 

a) The seizure of the passport and forbidding Julian Assange to acquire travel 
documents, "as a result of the Issuance of the arrest warrant^ must be 
considered as a violation of that provision. 

b) IVforeover, the special surveillance that Julian Assange has been subjected 
to iS; as a result of the Swedish arrest warrant a violation of his right to 
leave a countryJ 

interferences to that fundamental right can be justified if it "was 'in accordance 
with law; pursued one or more of the legitimate alms set out In Article 2 § 3 of 
Protocol No. 4, and (if) It was 'necessary in a democratic society' for the 
achievement of such an alm^S, in other words, the restrictions must be 
proportionates. The Imposition and maintenance of this restrictions over this 
considerable period are not objectively justified by the aim of the maintenance of 
'ordre public', for the prevention of crime nor for the protection of rights of the 
alleged victims. 

2) "In accordance with law": the Swedish principle of proportionality 

The detention order was delivered in the context of an investigation governed by 
Chapter 24, Section 1, §3 of the Swedish Code of Legal Procedure. Liberty of 
movement was restricted In accordance with the law. 

According to that law, ''detention may only occur if the reasons for detention 
outweigh the intrusion or other detriment to the suspect or some other opposing 



3Stodcholm District Court: Protocol, 16/07/2014 

4EaHR, 6/11/1980, Guzzardi v. Italy, No. 7367/76, §92 ; ECtHI^ 22/02/1994, Raimondo v. 
Italy, No. 12954/87, §39. 

SEQHR, 27/11/2012, Stamose v. Bulgary, No. 29713/05, §30. 

6Chrlstoph GRABENWARTER, European Convention on Human Rjghts - Commentary, 
Manchen, Beck/Hart, 2014, p.415. (Annexe 1) 
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Interest"?. In other words, "a coercive measure shall in terms of its nature, fbite, 
scope and duration be In reasonable proportion to what stands to be gained from 
the measure*, as an application of the Swedish principle of proportlonalityS. 

The ECtHR considers that "In any event, the domestic authorities are under an 
obligation to ensure that a breach of an individual's right to leave his or her country 
is, from the outset and throughout its duration. Justified and proportionate in view 
of the circumstances. They niay not extend for long periods measures restricting an 
individual's freedom of movement without reguktr re-examination of their 
justification. Such review should normally be carried out, at least in the final 
instance, by the courts, since they offer the best guarantees of the independence. 
Impartiality and lawfulness of the procedures. The scope of the judicial review 
should enable the court to take account of all the factors involved. Including those 
concerning the proportionality of the restrictive measure'g. 

Therefore, the concrete evidence should be "gathered at trIariO so the Supreme 
Court should be In a position to examine in detail the elements that the suspicions 
are founded onll. 



According to the Stockholm District Court, "that he (Julian Assange) has chosen to 
remain at the Ecuador embassy in Great Britain is not to be seen as a deprivation of 
liberty, and shall therefore, not be regarded as a notable consequence of the 



7Chapter 24, Section 1, §3 of the Code of Legal Procedure 

http://www,regeringen.se/content/l/c4/lS/40/472970fc.pdf 

8Svea Court of Appeal, 17/11/2014, p.6. 

PEQHR, 26/11/2009, Gochev v. Bulgary, No. 34383/03, §50. 

lOECtHR, 6/11/2000, Labita v. Italy, No.26772/95, §195, 

1 lAlastair Mowbray, Cases and Materials on The European Convention on Human Rights, 
OUP Oxford, 2007, p. 995 (Appendix 2) citing ECtHR> 23/05/^006, RIener v. Bulgaria, No. 
46343/99, §124: "In the Court's view, the authorities are not entitied to maintain over 
lengthy periods restrictions on the Individual's freedom of movement without periodic 
reassessment of their justification in the light of factors such as whether or not the fiscal 
authorities had made reasonable efforts to collect the debt through other means and the 
likelihood that the debtor's leaving the country might undermine the chances to collect the 
money". 
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decision to arrest him in liis absence"12. As for the Court of Appeal, altliough it 
recognises that "the restriction is linlceci to the detention oixler in the sense that the 
police guard outside the embassy Is Intended to guarantee enforcement of the 
order for his extradition to Sweden", it refuses to consider that restriction "as a 
consequence of the detention order", and arrived at the conclusion that "it should 
not be talcen Into account in the assessment of proportronality"13. 
This line of reasoning contains some clear logical problems. 

First, the linic between the restriction of liberty and the detention order can only be 
one of consequence, even if the question remains whether It is a direct or an 
indirect consequence. 

Second, the seizure of Julian Assange's passport Is also a consequence of the 
detention order. 

Third, a violation of a "fundamental right, namely the (applicant's) freedom to 
come and go as he pieased"14 Is always a notable consequence, even If it is an 
indirect one. 

If the Supreme Court remains reluctant to examine the concrete elements of the 
situation in the light of the principle of proportionality in the Swedish procedural 
codelS, the Supreme Court has to examine if the restrictions on Julian Assange's 
freedom of movement are justified according to European Human Rights law and 
its autonomous concept of proportionality. 

In fact, the ECtHR had decided that even if the measures pursue legitimate aims, 
they also have to be "necessary in a democratic society" for those legitimate aims 
to be achievedl6. 

3) Necessity of the measure "in a democratic society" in the pursuit of 
legitimate aims (The European proportionality principle) 



12Stocl<hoim District Court Protocol, 16/07/2014. 

13Svea Court of Appeal, 17/11/2014. 

14ECtHR, 22/02/1994, Raimondov. Italy, No. 12954/87, §39. 

ISWhether the violation of his right to freedom of movement and to leave a country is 
proportionate to what stands to be gained from the detention order, which is not to put him 
on trial but instead to pursue an investiption on a suspect that has not yet been charged. 
16EaHR, 6/11/2000, Labita V. Italy, No.26772/95, §195. 
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"Necessary" means that the restrictive measure addresses a "pressing social 
need"!?. 

As long as Julian Assange is not charged, there is no pressing social need that can 
Justify prolonging the detention measure which had initially been taicen as part of 
the investlption and resulted in the deprivation of the applicant's passport and the 
continuing Interference with his right to liberty of movementlS, 

The ECtHR has decided that when no proceedings were brought for an offence 
allegedly committed, "by not pursuing their initial motivation for the seizure of the 
applicant's passport the authorities lost any furtiier ground for Iceeping the 
^ passport"l9. 

IVloreover, the European Court says that "having regard (...) the feet that a passport 
IS a strictly personal document the Court does not see any reason to accept that 
the requirements of the investigation under way, on which the Government relied 
until the judgment of the Criminal Court of 13 June 1994, could validly justify the 
decision not to return the applicant's passport' and dedded that the "Interference 
{seizure of the passport) with the liberty of movement was not a measure 
"necessary in a democratic society" proportionate to the aims pufsued".20 

Concerning the detention order, the restriction of the freedom to move freely can 
become unreasonable "particularly if the proceedings are protracted", because "the 
necessity will diminish wltfi the passage of time"21. The EQHR states that the 
length of the proceedings can upset the balance that has "to be struck between the 
general interest (...) and the applicant's personal interest In having freedom of 
movement"22. The Court reiterates that a restrictive measure "is justified only so 
long as it furthered the pursued aim"23, i.e. the questioning of Julian Assar^e 



ITEttHR, 7/12/19r6. Handyside v. The United Kingdom, No. 5493/72. §A8 (Leading case on 
Article 10 of the ECHR). 

ISECtHR, 22/08/2001, Baumann v. France, §66-67 

19EaHR, 13/11/2003, Napijalo v. Croatia, No. 66485/01, §79. 
20EaHR, 22/08/2001, Baumann v. France, §66-67. 
21 ECtHR, 17/07/2003, Luordov. Italie, No. 32190/96, §96, 
22EaHR, 17/07/2003, Luordov. Italie, §96. 

23EaHR, 13/11/2003, Napijalo v. Croatia, No. 66485/01, §78^2; ECtHR, 20/04/2010, Villa 
V. Italy, No. 19675/06, §47; ECtHR, 26/11/2009, Gochev v. Buigary, No. 34383/03, §49. ' 
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Considering the fact that the restrictive measure has not reached its aim after a 
period of two years, one can asl< whether the aim Is still pureued today. 

According to the EQHR, "even were it Justified at the outset, a measure restricting 
an individual's freedom of movement may become disproportionate and breach 
that individual's rights if It is automatically extended over a long period''24. It also 
considered that a person "subjected to measures of an automatic nature", "with no 
limitation as to their scope or duration" is a violation of article 2 of Protocol No.425. 

Conclusion: 

1. the restriction of movement is not necessary in a democratic society (In the 
autonomous sense of the ECHR) 

2. the review of the restriction did not enabled the Court to examine in detail 
the elements that the suspicions are founded on. 



Annemie SCHAUS Christophe MARCHAND Zouhaier CHIHAOUI^* 



24ECtHR, Gochev V. Bulgary, No. 34383/03, §49; Luordo V. Italy, no. 32190/96, §96; El 
2003-IX; FSIdes and Foldesn^ Ham v. Hungary, no. 41463/d2, §35, ECHR 2006-...; 
Riener, cited above, §121 

25ECtnR, 26/11/2009, Gochev v. Bulgary, No. 34383/03, §§ 53, 57. 
26 Member of the Law flmi "Just Rights". 
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AdPttcation of uiyawt prftHmtnarypmcedunf 

To be Inserted In the submission at the Swedish Supreme Court 



The preliminary ruling proposed concerns respect b/ Sweden of the European 
Directive 2012/13/UE of the European Parliament and of the Council of 22 May 
2012 on the right to information In criminal proceedings under Title V of the third 
part - area of freedom, security and justice - of the Tieaty on the functioning of the 
European Union. 

Gh^en the factual situation wherein is Julian Assange since the month of June 2012 
which undoubtedly constitutes a deprivation of liberty, the Supreme Cburt of 
Sweden can ask for application of the urgent preilminary ruling procedure under 
article 23bis on the statute of the Court of Justice of the European Union and article 
107 of the Rules of procedure of the Court 

!t Is established in case-law of the Court of Justice to apply this procedure when a 
person is being detained and further detention depends on the answer to be given 
by the Court. 

A report of the European Council on the use of the urgent preliminary ruling 
procedure analyses the circumstances of fact and of law in which the urgent 
preliminary ruling procedure has been approved and notes that it is applied "where 
a person is being detained and further detention depends on the answer to be 
given by the Court" (C-296/08 PPU Santesteban Goicoechea; C-388/08 PPU 
Leymann and Pustovarov; C-357/09 PPU ICadzoev; C-105/10 PPU Gataev and 
Gataeva; C-61/11 PPU Ei Dridi Hassen)i. 

It is sufficient for application of the urgent procedure under article 107, as decided 
by the Court of Justice in its judgment of 30 May 2013, that "the applicant in the 
mam proceedings is currently deprived of liberty, and the resolution of the main 
proceedings may have considerable influence on the length of that deprivation-ii. 

This is consistent with the assumptions considered by the Court in its Information 
note on references from national courts for a preliminary nilingiii and to the 
invitation of the European Council to apply the urgent preliminary ruling procedure 
in situations involving deprivation of iibertyiv. which was included in Article 267 
paragraph 4 of the Treaty on the Functioning of the European Unionv, 
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iReport to the European Gouncil on the use of the urgent preliminary ruling procedure by 

the Court of Justice annexed to its decision of 20 December 2007 (OJ L 24 of 29 January 

2008, p. 44), page 7. 

iiCase C-168/13 PPU, Jeremy, point 31. 
. iiiOJ C 160 28 May 2011, point 37: "... a national court or tribunal might, for example, 
consider submitting a request for the urgent preliminary ruling procedure to be applied In 
the following situations: In the case, referred to In the fourth paragraph of Article 267 TFEU, 
of a person in custody or deprived of his liberty, where the answer to the question raised is 
decisive as to the assessment of that person's legal situation or, in proceedings concerning 
parental authority or custody of children, where the identity of the court having jurisdiction 
under European Union law depends on the answier to the question referred for a 
preliminary ruling." 

ivCoundi declaration annexed to its decision of 20 December 2007, OJ L 24 of 29 January 
2008, p. 44 

vArticlg 267 {ex Article 234 7EGJ "Tne Court of Justice of the European Union shall have 
jurisdiction to give preliminary rulings concerning; if such a question is raised in a case 
pending before a court or tribunal of a IVIember with regard to a person In custody, 
the Court of Justice of the European Union shall act with the minimum of delay." 



^ Member of the Ijw firm "Just Rights'. 
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Dnr 



2015 -02- 



26 



Marchand afid 



Chfhaoul-Brusseh 
Detentton C onditions / art, a t Prup 
To be Inserted in the submission at the Swedish Supreme Court 



1. Facts 

Julian Assange has been detained sfnce June 2012 in a 30 square metre room of the 
Ecuadonan Embassy in I^ndon. He does not have access to fresh air except through 
a window and has no possibility to exercise or enjoy physical adequate artivity. Z 
Embassy has one floor (n a building in the heart of london. Julian Assange does not 
have access to a garden, rooftop or balcony. The Embassy does not have lai«e 
premises and the possibility to move around is limited as Julian Assanee is not in » 
position to disturb the Embassy- activities. ^ " 

Julian Assange is deprived of his liberty in the sense of article 5 of the European 
convention of Human Rights (EGHR), or at least he suffers a restriction of liberty In 
the sense of the Protocol 4. in that context, one l«s to detBrmine whethe/Ihe 
detention conditions are likely to constitute inhuman and degrading treatment in 
the sense of article 3 of the EGHR and of the other applicable international norn, 
notably the standards set by the European Committee for the Prevention of S 
and Inhuman or Degrading Treatment or Punlshrnent. 



I 



2. Applicable nomK 

Article 3 of the ECHR indicates that "No one shall be subjected to torture or to 
inhuman or degrading treatment or punishment*. 

Article 12 of the international Covenant on Economic, Sodal and Cultural Rights- «1 
The States Parties to the present Covenant recognia the right of everyonetotli; 
enjoyment of the highest attainable standard of physical and mental heafth." 

The United Nations has adopted minimal rules for the prolecHon of detainees The 
Body qfpnnaplesfor the protection <^ all persons under any Jorm of detention or 
impnsonmerrt was adopted by the General Assembly resolution 43/173 of 9 
December 1988. Its principle 24 concerns access to medical care and indfcates that 
A proper niedical examination shall be offered to a detained or imprisoned perSn 
as prompt^ as possible after his admission to the place of deSTr 
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Imprisonment, and thereafter medical care and treatment shall be provided 
whenever necessary. This care and treatment shall be provided free of charge."! 

The European Committee for the Prevention of Torture and Inhuman or Degrading 
■n^atment or Punishment (CPT) was set up under the 1987 Council of Europe 
Convention. In 2002, it adopted CPT Standards.2 These standards apply generally 
where persons are deprived of their liberty by a public authority. The CPTs 
mandate thus extends beyond prisons and police stations to encompass for 
example, psychiatric Institutions, detention areas at military barracks holdlne 
centres for asylum seekers or other categories of foreigners, and places in which 
young persons may be deprived of their llberty by judicial or administrative order.3 
Point 48 of page 18 of this report Indicates that: "Specie mention should be made 
of outdoor exercise. The requirement that prisoners be allowed at ieast one hour of 
exercise in the open air every day Is widely accepted as a bask safeguard 
(preferably It should form part of a broader programme of activities} The CPT 
wishes to emphasise that ail prisoners without exception (inciuding those 
undergoing cellular confinement as a punishment) should be offered thp nos^ihu^ 
to tal<e outdoor exercise daily, it Is also axiomatic that outdoor exercise fadl^s 
should be reasonably spacious and whenever possible offer shelter from inclement 
weather." 



The Recommendation Rec(2006)2 of the Committee of IVIInisten to 
Member States on the European Prison Rules adopted by the Committee of 
Ministers on 11 January 2006 at the 952nd meeting of the MInlstere' 
Deputies4 advocates that; "27.1 Every prisoner shall be provided with the 
opportunity of at least one hour of exercise every day in the open alo If the 
weather permits" and "39. Prison authorities shall scfeguard the health of 
all prisoners in their care". 

These non-binding rules are destined to be applied to anv detained ppreon 
irrespective of the grounds of detention. These sources are destined to 
inspire Member States in the protection of the fundamental rights of 



lhttp://www.ohchr.org/EN/Professionallnterest/Pages/DetBntlonOrlnv 
2http://www.cpt,roe.lnt/en/documents/eng-stendards-scr.pdf 
3CPT Standards, page 5. 

4https://wed.coe.int/ViewDoc.Jsp?Ref=Rec{2006)2&UnguageHanEn^ish&Ver^nalfi»lt 
e=COE&BackColorlirtemet=DBDCF2&BackCo!orlntranet=roC864&BackColorLogged==FDC864 
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detained persons. The European Court of Human Rights refere to these 
rules or norms In some of Its Judgments.5 



^- Artlde 3 EQHR case-law rpbt«.w to detention rnnrfifi^n^ 

The^European Court of Human Rights case-law Is well established when it comes to 
fundamental nghts related to detention conditions. It takes into consSont 
range of cumulative factors such as: the available space access to ^IVfth ^ 
ventilation and daylight, hygiene, duration of dete^r 6 ' 
The lack of personal space, the Impossibility to tal(e outdoor exercise, the absence 
of natural ventilation, of sufficient daylight are elements which a^ ^en in^^ 

a";~;«:HRr "-^'V ^ "-t-r^t 

'^T^^n^lT''" ^""^"""^ ^ "^^y t'^ ••"entloned that 

the conditions regarding the possibility of outdoor eyen-ls- th^ -^-tZ^^Z 

conditions as well as lack of entertainment wer^problemrtfc^^^^^^ °" 

Similarly, In Cahall v. France, a Judgment of 25 April 2013, the Court consid^mrf that 
the cumulative e«Bct of the fifiillfifiliSnto 

hygiene regulations had aroused in the applicant feelings of despatandSw 
capable of debasing and humiliating him. These conditions of detentramoZrf 
to degrading treatment, leading to a violation of Article 3. 

The Court noted that Mr Canali had been held for six months in this prison He had 
shared a cell measuring 9 square metres wfth one other prisoner; the cer^ntemfd 
sanitary facilities (a sink and WC) and furniture (a table,'bunk bed andto S 
Comm'i«.^: area corresponded to the minimum standard recommeld^ he 
Committee for the Prevention of Torture (C1»D. In its 2010 Report the CPT stated 
that two-prisoner occupation of an individual cell measuring 10.S square metre, 
was acceptable provided that the prisoners had the posJbility oT^n^ra 
reasonable part of the day (at least eight hours) outskle S,e cell. L Jng atf in 
question did not in itself justify the finding of a violation of Article 3 X Surt 

reiterated that other asnect. of th h.h.^ J'^^' ^^^^ 

gnsideratjon. ^u n^6, firstly, that Mr CanaiTh^n^^^g^ 

5EQHR, Giowacki V. Poland, 30/10/2012, n-1608/08. pts 77 and 84 and KtHR. Chervenkov 
V. Bulpry, 27/1172012, n'4S358, pt 44. 

6EaHR, Alver v. Estonia, 08/11/2005. n-64812/01 and EttHR, Dougoz v. Greece 
06/03/2001, n* 40907/98. 

7EaHR, Popandopulo V. Russia, 10/05/2011, n'45l2/OQ 

SEQHR, Chkhartishvili v. Greece, 03/05/2013, n-229l0/io, pts 59 and eo (exd. in Fiench). 
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opportunities to spend time outsMe the rel| . He was locked in hte cell for mncm f 
the day without freedom of novempnt and with one hour in the morning or 
afternoon for exercise, In a courtyard measuring 50 square metres.9 

In Fakailo v. France, the Court mentioned the CPT standards once again The ECtHR 
press release summarises the case as follows: "On this point the Court noted at the 
outset that the space afforded to the applicants during their detention at the police 

headquarters had fallen far short of the Europednstandard.it further observed that 
those applicants held in sharedcelis had not had a toilet that was closed off from 
the mam room. Lastly, the ceils had either had ho ventllatlor^ ^frrf trrn 

Inadequately ventilated. anH HnH inr ^ ed natura mnht th. r..JL% ^„ ^^.^^^^^ 
that the fact that a period of detention was extremely short did not preclude a 
finding of a violation of Article 3 of the Convention If m conditions of detention 
were so serious as to undermine the very meaning of human dignity (...yiQ 

4- A pos itive obligation to protect health and uii»iiJu >ir^f» 

IVIoreover, on the basis of article 3 of the ECHR, the Court has construed through a 
well-established case-law, a positive obligation on Member States to orotect 
detainees' health. ^ 

In the Kudia case, the Court decided there was no violation of article 3 but 
reiterated that even if "Article [3 cannot] be interpreted as laying down a general 
obligation to release a detainee on health grounds or to place him In a cMI hospital 
to enable him to obtain a particular kind of medical treatment Nevertheless under 
this provision the State must ensure that a person Is detained in condition^ which 
are compatible with respect for his human dignity, that the manner and method of 
the execution of the measure do not subject him to distress or hardship of an 
intensity exceeding the unavoidable level of suffering Inherent In detention and that 
given the practical demands of imprisonment, his health and well-being are 



9ECtm, Canali v. France, 25/04/2013, n»40119/09, see pts 50 and 51 in French 



well as press release 



version as 
•n English. 



(file:///C:/Users/AC/Downloads/Chamber%20judgment%20Canali9620v.%20France9620%20 
detention%20condlt|ons.pdf) 

lOEaHR, Fakailo (Safbica) and others v. France, 02/10/2014, n*287iyil, press release in 
English 

(flle:///C:/Users/AC/Download$/udgrnent«20Fakallo«20ditX20Safblffl«20andX20a 

20v.l«20France96209620conditlons%20of%20detention%20in«20custody9COa^^ 
9£20pol!ce%20(l).pdf) 
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adequately secured by, among other things, providing him with the requisite 
medical assistance f...)."!! «=w"»ue 

In A. V. the United Kingdom, the Court indicated again tliat: "it nonetheless imposes 
an obligation on the State to protect the physical and mental well-being of persons 
deprived of their liberty, for example by providing them with the requisite medical 



^- A temporary and i mmediat e r es ponse to th^ positive obltortnn nf 
IVIember State s? Urgent int«.rltn measures ~^ 

The Court may, under Rule 39 of its Rules of Court, indicate interim measures to any 
State party to the Convention. Interim measures are urgent measures which 

Zinin? *V ? ^°"''\rll"'*''"'"^'^ P'"^'^^' 'PP'y °"'y "^'^ there is an 
rmminent risk of irreparable harm. Such measures are decided in connection with 

proceedings before the Court without prejudging any subsequent decisions on the 
admissibility or merits of the case In question. 

Rule 39 of the Rules of Court reads as follows: "Article 39 - Interim measures l The 
Chamber or, where appropriate. Its President may, at the request of a party 'or of 
any other person concerned, or of Its own motion, indicate to the parties anv 
interim measure which It considers should be adopted In the Interests of the parties 
or of the proper conduct of the proceedings before it. 2. Where it is considered 
appropriate, immediate notice of the measure adopted in a particular case may be 
given to the Committee of Ministers. 3. The Chamber may request Information fiom 
the parties on any matter connected with the Implementation of any Interim 
measure it has indicated." ^ 

Although interim measures are provided for only In the Rules of Court and not in 
the EGHR, States are under an obligation to comply with them. 

For example, the European Court of Human Rights decided on 15 March 201213 to 
indicate to the Ukrainian Government, under Rule 39 of the Rules of Cburt to 
ensure that former Ukrainian Prime l\4inlster Yulia lymoshenko receive adeqiiate 
medical treatment in an appropriate institution. She had asked to be transferred to 
an appropriate medical institution in view of her health. 



IIEQHR, Kudia v. Poland, 26 October 2000, n*30210/96, pts 93 and 94. 
12EaHR, A. and others v. the United Kingdom, 19/02/2009, n'345S/05, pt 128. 
13EaHR, Tymoshenko v. Ukraine, 15/03/2012. n* 49872/11 
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6. Conclusion 



Considering tliat in the present case Julian Assange has been detained for more 
than two years without having had the opportunity to do outside physical exercise 
and with no outside access at aii (access to natural ventilation and direct access to 
daylight), and noting that these elements are talcen into account by the ECtHR in 
the appreciation of detention conditions in regard of article 3 of the ECHR: 

The present situation is causing serious damage to the physical and mental health 
of the detainee. Consequently, Julian Assange is submitted to a degrading 
treatment which undermines his human dignity and thus violates article 3 of the 
ECHR. Considering the positive obligation set on the States to protect the health 
and well-being of their detainees, every Council of Europe IVIember State must 
remedy the situation within a very short time-frame, if it has any possibility to put 
an end to this situation. 



Annemie SCHAUS Christophe MARCHAND Zouhaier CHIHAOUl" 




14 Member of the Law firm "Just Rights". 
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JA Swedish UHiwtion - LgfiAl M QnS ^ fehrua,Y 
SchaUS. MarehaHrf i;^f haflUl. 
Deprivation of liberty / art. < Prup 
To be inserted in the submission at the Swedish Supreme Court 

This short memo Is of a general scope consUerlngthefiredse facts of the 
and Swedish leglsla^on are not available to us. 



case 



According to the ECtHR, fn order to determrne whether someone has been 
« deprived of his iiberty» within the meaning of Article 5 of the European 
Convention on Human Rights, the starting-point must be his concrete situation and 
account must be talcen of a whole range of criteria such as the type, duration 
effects and manner of Implementation of the measure In question. The difference 
between deprivation of and restriction upon liberty Is merely one of degree or 
intensity, and not one of nature or substance. Such confinement is acceptable onN 
If it is accompanied by safeguards for the persons concerned and Is not prolonged 
excessively. Otherwise, a mere restriction on liberty Is turned Into a deprivation of 

im%n) " ^ ^ 

These criteria were also set out by the ECtHR in theSftamsa v. Poland judgment of 

M ^''^ *^ ^'^'^ "^^^^'^ i"<'e'nent of 6 

May 2004 and in the l^ahdid and Haddar v. Austria jwlgment ofS December 2005. 

The EaHR regards a situation as a deprivation of liberty If fiaroelgmente concur: 
first, objecth/e elements (type, duration and manner) and second, a subjective 
element: the choice of the person to be placed in such a situation^ 

In order to detemilne whether Mr, Assange's situation must be qualified as a 
deprivation of liberty In the sense of article 5 of the European invention on 
Human Righte, both aspects must be analysed : 

- the objective elements, and 

- the subjective aspect. 



^rECtHR, Guzzardi v. Italy, 6/1 1/1980, Raimondo v. Italy 22/2/1Q«m * b» 

nmm , Shamsa V. Poland. 27/1 1/2003. Mogos v. Potoul, Sw^SSd ,Sm.Ai 

26/1 1/2009, Stamose v, Bulgary, 27/1 1/2012. , 



'^1.. J ^ ■. : . I ■ 
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The oblectlve aspect (see below point 1) of the deprivation of liberty Is the 
confinement of a person In a restricted area, during a certain amount of time. The 
EttHR indicates moreover that the elements which may be taken into account are: 
the possibility to leave the area of conflnement, the intensity of the surveillance 
and control on the person's movements, the degree of isolation and the possibility 
of social contacts (see, for example, Guzzardi v. Italy, 6 November 1980, § 95 ; H.M. 
V. Switzerland, 26 February 2002, § 45 ; H.L v. the U.K..S October 2004,% 91, and 
Storckv. Germany, 16 June 2005,% 71). 

The ?Mbfettlve wpgrt (see below point 2) of the deprivation of liberty constitutes 
the lack of will of the Individual to find himself In that situation or, in other words, 
the fact that the person has not validly consented to his confinement. 



1. Objective aspect of the notion of deprivation of liberty. 

As mentioned above, to define a situation as a deprivation of liberty, certain 
objective elements must be considered, as for example : the possibility to leave the 
area of confinement, the Intensity of the surveillance and control on the perwn's 
movements, the degree of isolation and the possibility of social contacts. 

In respect of these factors, the situation of Mr. Assange has been described as 
follows in the submission to the United Nattons Woridng Group on Arbitrary 
Detention: 

"for nearly four years, Mr. Assange has been deprived of a number of Ms 
fundamental liberties. For more than 900 days, he has been confined to the 
Embassy of Ecuador in London, in an area of30m2, he hcenoaccess fresh air or 
sunlight, his communications are restricted and often interfered with, he does not 
have access to adequate medical facilities, he is subjected to a continuous and 
pervasive form of round the clock surveillance, and he nsides in a constant state of 
legal and procedural insecurity. (...) 

Mr. Assange has been deprived of the abilitf to exercise a range of fundamental 
physiail and personal liberties. He has no access to any outside area, which is 
contrary to the requirement that all detained persons must have access to an 
outside area for at least one hourperda/. Mr. Asspnge has a usable living spaa of 
approximately 30m'. the Embassy Is approxhnatefy 200rn'. („.) 

Due to the physical set up of the space allocated to him in the Embassy, he is also 
subjected to constant visual and aural surveillance by the British police who are 

^ Article 21(1) of the Standard Minimum Rules ftr the lYcatmeot of PHsonets 
httpsyAvww.unodc.orB/pdiycriminal iusticeAJ N Standard Mi nimum Riifa« fi«- «iu. 
ent of Prisoners.pdf . ■ ■' - ■ ■ ■■ 
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stationed in the immediate proximity of tf^e Embassy. There is no indication that 
any judicial warrant (either by Sweden or the United Kingdom) has been issued for 
such continuous and intrusive sun/eiilance. 

in many instances, the degree of the surveillance has intruded into Mr. Assange's 
right to privileged communications with his Counsel British police officers are 
stationed inside the Embassy building, but out of its protected diplomatic space; as 
well as immediately outside the embassy, and are positioned to survey its interior 
through the street-facing windows. They are therefore able to overhear 
conversations conducted therein. Mr. Assange^s visitors are also recorded by the 
police operation and are often questioned as to their identities upon ingress and 
egress from the embassy, regardless of their age or sex"*. 

Thus, Mr. Assange is subject to certain measures which clearly fall under the 
objective definition of the notion of deprivation of liberty in the sense of article 5 of 
the European Convention on Human Rights : 

- he is detained in the Ecuadorian Embassy In London for more than two and 
a half years; 

- he is confined In a 30m^ room ; 

- his passport has been seized ; 

> he is subject to constant special and intrusive police surveiiiance (24/7) ; 

- he has no access to fresh air and direct sunlight ; 

- his communications are restricted and under control ; 

- he has no access to adequate medical equipment. 

These elements are sufficient to conclude to the objective definition of a 
deprivation of liberty. 



2. Subjective aspect of the notion of dep'^rivation of liberty 

One must pursue by analyzing the subjective aspect of the notion of deprivation of 
liberty. As indicated above, this second aspect Is related to the question of the valid 
consent to confinement which has been principally developed by the ECtHR in 
cases regarding psychiatric Internment and "transit zones". 

In the present case, the subjective elements should be assessed In relation to the 
possibility granted to the person to leave the detention zone voluntarily. One 
should thus consider whether Mr. Assange could voluntarily leave the Embassy and 
put an end to his confinement situation or whether he does not face a real choice. 
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Before analysfng the partlculqr situation of Mr. Assange, It should be mentfohned 
that to date, there Is no EttHR case-law that could be regarded as similar to Mr 
Assange's situation. However, the EttHR has build comprehensive case-law related 
to persons detained In "transit zones". The principles developed in these decisions 
and specifically on the subjective aspect of detention may help us define whether 
Mr. Assange s situation must be regarded as detention In the sense of article 5 of 
the European Convention on Human Rights. 

Three significant judgements of the EttHR may be pointed out as to the subjerthre 
aspect of the notion of deprivation of liberty : 

- Amuur v. France of 25 June 1996 (point A) ; 

- Mogos and others v. Romania of 13 October 2005 (point B) ; and 

- Shamsa v. Poland of 27 November 2003 (point C). 

A. in Ann^ur V. France of 25 June 1996», the Strasbourg Court firet analyses the 
possibility for the applicants to leave the transit zone and considers that If the 
possibi llty exists, one may not speak of deprivation of liberty. However in this case 
the EttHR considered that in view of the risks of persecution and the fear of 
persecution in the event of a return to the country of origin, the opportunity of 
voluntarily leaving the transit zone was fictitious. This allowed to consider *at the 
migrants were "deprived of their liberty". 

The Court then had to decide whether article 5 of the ECHR was applicable to the 
specific case. In doing so, the Court first analysed the context (see §41 of the 
decision): "The Court also notes that many member States of the Council pfEurooe 
have been confronted for a number of years now with an increasing flow ofasvlum- 
seekers It Is aware of the difficulties Involved in the reception of asylum-seekers at 
most large European airports and In the processing cf their applications L I 
Contracting States have the undeniable sovereign right to control aliens' ent/y /nto 
and residence in their territory. The Court emphasises, however, that this nght must 
(ansr'^'' ^'^^ Convention, including Article 5 

Considering the above-mentioned elements, the Court underiined that: 

"48. The mere fact that it is possible for asylum-seekers to leave voluntarily the 
country where they wish to take refuge cannot exclude a lesMction on liberty, the 
right to leave any country, including one's own, being guaranteed, moreover, by 
Protocol No. 4 to the Convention (P4). Furthennore, this possiUKty becomes 
theorem If no other country offering protection comparable to the protection 
they expect to find In the country where they are seeking asylum is inclined or 
prepared to tote them in. 



^ EttHR, Amuur v. France, 25 June 1996, n' 19776/92. 
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Sending the applicants back to Syria only became possible, apart from the practical 
problems of the Journey, following negotiations between the French and Syrian 
authorities. The assurances of the latter were dependent on the vagaries of 
diplomatic relations. In view of the fact that Syria was not bound by the Geneva 
Convention relating to the Status of Refugees. 

49. The Court concludes that holding the applicants in the transit zone of Paris- 
Oriy Airport was equivalent In practice, in view of the restrictions suffered, to a 
deprivation of liberty. Article 5 para. 1 (art 5-1) is therefore applicable to the case". 

Therefore, the Court rejected the French Government's argument that the 
applicants still benefitted from their freedom to come and go taking into 
conslderatton the Impossibility for these persons to return in a country tliey had 
fled. 



The ECHR did not, for that matter, evaluate in detail the risk of refouiement or 
persecution of the applicants In their country of origin, the Court simply Indteated 
that the applicants had requested asylum and that, on this basis, the voluntary 
basis for leaving the transit zone becomes theoretical. In doing so, the Court 
establishes a presumption of risk, but does not cany out a complete evaluation of 
the risk. 



B. In the Moqos V.Romania case of 13 October 2005*, Court was seized of a dispute 
relating to the existence of a "detention" situation of the applicants as well as to 
the detention conditions in a transit zone in regard of article 3 of the ECHR. 

In this case, the Court considered that the fact that the applicants persisted in 
remaining in a transit zone In order to avoid entering on the territory of a Sfate 
after having been expelled from anot.her state was not a deprivation of liberty 
considering the possibility of the applicants to leave the transit zone voluntarily at 
any time. In this specific case, the applicants did not fear being refbuled to a 
country where they would be subjected to treatment contrary to artkle 3 of the 
Convention (see §111 of the Judgment, available only in French). 

In short, if the individual concerned Is liable for the Injury he is invoking and that 
there is no fear of refouiement or persecution, it can be held against him. On the 
other hand, if he is not at the origin of the claimed injury (i.e. he detention) and 
that there is a legitimate fear of refouiemont or persecution, it cannot be held 
against the applicant. 



* EaHR, Mogos and others v. Romania, 13 October 2005, n'20420/02 
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C. In the Shamsa V.Poland case df 27 November 2003, the ECtHR analysed factually 
the restrictions of liberty suffered by the appllcarits and concluded, on the basis of 
the constant surveillance to which they were subjected, that they were not free to 
come and go and had to remain at the disposal of the Polish authorities. Not 
allowed to move freely, restricted In their movements. It was concluded that they 
had not voluntarily consented to their confinement*. 

A parallel may be drawn between the above cases and the situation of Mr. 
Assange, making use of the principles established by the ECtHR. 

In doing so, some precise questions should be addressed: 

- Does Mr. Assange have a possibility to leave the Embassy voluntarily, that 
Is without being exposed to any risk of refbulement or any risk of 
persecution? 

- Is Mr. Assange liable for the detention he is suffering? is he in a position to 
put an end to this situation In a voluntary and non theoretical way? 

- Are there any extraneous causes, as for example a Judicial deciston against 
him, emanating from a State, which prevent him from leaving the Embassy 
In a voluntary way? 

- Is Mr. Assange, taking Into account the restrictions imposed on him, really 
free to come and go? 

- Are there other external reasons which prevent Mr. Assange from 
voluntarily leaving the Embassy, whilst It is not unreasonable to believe 
that he would be subject to a direct or indirect refbulement to the United 
States of America? 

In the Amuur v. France case mentionned above, the possibility for the applicants to 
leave the transit zone voluntarily was linked to a risk of refeulement to their contry 
of origin. ' 

Regarding Mr. Assange, the way to determine the subjective element of the notion 
of deprivation of liberty is connected with the questton whether he could 
voiuntarlly leave the Ecuadorian Embassy In London. 

In the present case, It is Important to recall that in order to answer this question 
one must first analyse whether there are reasonnable grounds to believe, on the 
basis of objective elements, that Mr. Assange would be i«fbuled to the United 
States by Sweden. 



see §§ 44 4 47^ only in French and Polish 
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Another evaluation criteria of the risk of refoulement should be used In the 
application of article 5 of the ECHR. One should distinguish the latter criteria from 
the one required for the application of article 3 of the Convention (reasonable 
grounds to believe) in order to avoid linking article 3 and 5 of the Convention As 
these two articles do not pursue the same goaUach should be considered or else 
the protection granted by article 5 of the Convention would be illusory 



The purpose of article 5 of the Convention Is essentially to protect Individuals 
agamst arbitrary detention whilst thfe purpose of article 3 of the Convention is 
protecting individuals against refoulement in country where they would be 
submitted to Inhuman and degrading treatment. 

The evaluation criteria applied for article 3 of the Convention is one of "reasonable 
grounds to believe that one faces refoulement in a country where there is a risk of 
Inhumane and degrading treatment''. 

Regarding article 5 of the Convention, the risk of refoulement must be based on 
the feet that <r it was not unreasonable to believe » that a refoulement will occur 
This risk must be founded on objective elements. In order to avoid a trMallsatlon 
of the application of the Convention. 

One must thus answer the question whether it was not unreasonable to believe 
that, on objective grounds, he would face refoulement to the USA where on 
reasonable grounds, based on Article 3, he would be submitted to Inhuman or 
degrading treatment. 

Emu the objective elements which conclude that itfc not unreasonable to believe 
that the person risks a refoulement to the USA by Sweden, will be analysed (see 
point a below). r « lacc 

^cgrm it must be pointed out that there are reasonable grounds to believe that 
he will be submitted to inhumane and degrading treatment if he were to be 
refouledto the United States (see point b below). 

On a subsidiary basis , if the Court should consider that the objective elements are 
not sufficient to state that it was not unreasonable for the person to believe that 
there is a risk of direct or indirect refoulement to the Uriited States^ then takihi! 
into account the subjective aspect of the noflon of deprivation of liberty, account 
should also be taken of the vulnerability of Mr. Assange. in order to -valuate t-e 
realistic possibility of voluntarily leaving the Embassy (see point c below). 
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^' Objective element s - Not unr eason a ble to tetei>/P in ^ risk of rpfa..tem o«. 
to the Urtit^cf ^ fatpy ~ 

There are, in the present case, objective elements, which allow us to conclude that 
It is not unreasonable to believe in a risic a refoulement to the USA. 

The following objective elements lead us to the conclusion that these is an 
Important risk of refoulement of Mr. Assange to the USA by Sweden, the latter 
overlooking the asylum granted to IVIr. Assange by Ecaudor. 

- This appears from the Swedish record of unlawful refoulement in general 
as stated in recent condemnations by the EttHR (Bader and Kanbor v 
Sweden, 8/11/2005, N. v. Sweden, 20/7/2010 and I. v. Sweden, 5/9/2013) 
or by the UN Committee against Torture (CAT) (A.S. v. Sweden, 15/2/2001) 
The same situation has occurred regarding refoulement of political 
opponents as mentioned in recent condemnations at the ECtHR (R C v 
Sweden, 9/3/2010, S.F. and others v. Sweden, 15/5/2012 and FN v 
Sweden, 18/12/2012) or by the UN Committee against Torture (CAT)" 
(Karoui v. Sweden, 25/5/2002, T.A. and S.T. v. Sweden, 27/5/2005 C T and 
K.IVI. V. Sweden, 22/1/2007, Njamba and Balikosa v. Sweden, 3/6/2010 and 
Aytulun and Guclu v. Sweden, 3/12/2010). 
- Furthermore it can be recalled that Sweden has an old record of 
prosecution of journalists for "espionage offences", that Sweden 
participated between 2001 and 2006 to the US extraordinary rendition 
program, that the asylum proceeding is harshly criticized as appeal 
proceedings does not have a suspensh^e effect, and it would appear that 
Swedish intelligence (SAPO) recently collaborated dosely with the US 
police and intelligence to unlawful renditions (Kassircase, 2005. Djibouti 
case, 2013 and Flkre case, 2015). 
- Last but not least academics consider that Swedish authorittes 
an extradition demand to the US. 




In the same circumstances, IVIr. Assange has reasonable grounds to believe that he 
will be subjected to inhumane and degrading treatment, an unfelr trial or flagrant 
denial ofjustice in the United States. 

Tnis is based on six reasons. 



8 



JA Swed Litigation - LEGAL NOTES 



- First, the concrete evidence of an or»going Criminal Investigation of 
WiklLeaks and Julian Assange now in itis fifth year. 

* Second, the declafdtions by US high ranking o^cials on threats to harm 
and execute (sometimes extrajudicialy) Julian Assange, to prosecute him 
for espionage, to get WiklLeaks classed as 'enemy combatants' or to place 
WiklLeaks staff on a proscribed list 

- Third, the situation of Bradley MANNING (Wlkileaks source) vi^ho has been 
subjected to inhumane and degrading treatment and unfair trial In the US. 
He has been sentenced to 35 year imprisonment. 

- Fourth; the unlawful action by US and UK police and intelligence services 
against Julian Assange and Wikileaks. 

- Fifth, the attacks on Julian Assanges and Wikileaks financial means. 

- Sixth, the other legal actions against Wikileaks, Julian Assange and his 
partners or associates. 

These elements allow us to conclude that Mr. Assange is not in a position where he 
can voluntarily leave the Embassy because it is not unreasonable to believe that he 
will be refouled to the United States, where he has reasonable grounds to believe 
he will face inhumane and degrading treatments. 

The consequence of this situation is that the detention of Julian Assange within 
the Ecuadorian Embassy in London is not a free choice. And it cannot be 
considered for this reason that article 5 ECHR does not apply in this situation. 

c. On a subsidiarv basis: vulnerabilitv of Mr. Assange 

If the Court should consider that the above elements are not sufficiently 
objectlvated to determine that there is a riisk of refoulement to the United States, 
then, one should consider that it was not unreasonable for Mr. Assange himself, 
taking into account his vulnerability, to believe, based on the elements supra, that 
he would face a risk of direct or indirect refbufement 

The elements justifying his vulnerabllhy are asfollows: 

- His confinement conditions : 30m^ room with no direct access to fresh air 
orsunllght; 

- The duration of his confinement: more than two and a half years ; 

- The constant and pervasive surveillance around him ; 

- The lack of medical care and access to appropriate medical infrastructures ; 

- Limited and controlled communictions With the outside world ; 

- Stigmatisation in medias around the world ; 

- Constant fear of being submitted to Inhumane and degrading tratments in 
case of refoulement to the United States; 
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■ Status as «human rights defense minded persons assodated and engaged 
In exposing gross abuses through whistleblowing and publishing". 

Taking into account the factual elements developped in point a and b above even 
If the Court does not consider them as sufficiently objective - quod non- one should 
also consider, In appreciating the voluntary or unvoluntary nature of the detention 
taking into account the concrete situation of the pe«on, which means, In the 
present case, considering the state of vulnerability of the person and the factual 
examination of the risk of refoulemeht with regard to the specific status of the 
person concerned. 

For Mr. Assange, considering his personality, what he stands for and what he 
represents, it is not unreasonable for him to believe In a risk of refoulement On 
the contrary, it his very likely. This makes it Jmpossible for him to leave'the 
Ecuadorian Embassy. 

The consequence of this situation Is that the detention of Julian Assange 
within the Ecuadorian Embassy in London is not a free choice. And it 
cannot be considered for this reason that article 5 ECHR does not appiv in 
this situation. ' 



3. Conclusion on the notion of deprivation of liberty 

The analysis conducted above allows us to consider that the confinement of Mr 
Assange does not constitute a mere "restriction of liberty" but Is a situation o^ 
deprivation of liberty". Indeed, the situation of Mr. Assange entails the objective 
and subjective aspects of the notion of deprivation of liberty and benefit as such 

from the nrntiartinn nf ar+Srl^ c 4.1.^ r"*=-^%--«« 

A^ .- - ^"■'^■^ European uinvention on Human Rights. In 

addition to the violations of article 5 mentioned in Legal Note 1, one may also add : 

^- V'P'ation of articie S of th^ Convention mn sMering that c»*^^,>h 
judicial authorltips have not mnrl..H^ri that Mr acc.,. ;„ 
detention ' 

One should determine on what basis Mr. Assange is detained. Cbnsidering the 

t~ • a:ST" °" '"^ ""^'"'^ ^^'^ ^» °' 

Taking Into account the content of the remainder of artkle 5 (article 5 §i«^ a) b) 
d). e) et f)), any other conclusion would lead us to consider that if article 5 Si" cl 
IS not applicable to the present case, then the detention of Mr. Assangi Is no 
provided for by article 5 and thus violates in any case, the said article 5 



10 



JA Swed. Utigatlqn - LEGAL NOTES 



One must thus presume that article 5, §1, c) of the Gmvention Is applicable In Its 
entirety, as well as the procedural guaranties attached to It and provided for in 
article 5, §3 et 5, §4 of the Convention. 



2- Violation of a rticle 5 jS 3 of thP PCUa 
2.1. Lack of diligence 

Article 5 §3 of the Convention requires that the authority wrhlch prosecutes acts 
diligently. If there Is lack of diligence, one must conclude to a violatfon of article 5, 
§3 of the Convention {see Scott v. Spain, § 74 and Wemhqffv. Germany. §§ 16-17). ' 

In the present case, as confirmed by the Swedish jurisdictions, the Prosecutor has 
not acted promptly. 

2.2 Absence of reasonable suspicion 

The reasonable suspicion held by the Prosecutor against Mr. Assange In the 
european arrest warrant (which has caused the detention), became at one point 
Insufficient to justify Mr. Assange's lenghty detention. 

The initial reasonable suspicion Is a sine qua nan condition to detain a person on 
the basis of article s, §, c) of the ECHR. 

However, for the continued detention, it Is important that new evidence whether 
of an incriminating or of an exculpatory nature (after a diligent inquiry), strengthen 
or weaken the initial legitimate suspicion. 

In this case, after more than 4 years, no new evidence has reinforced the initial 
suspicion and the inquiry seems to be at a halt. 

2.3. Alternative Mesures 

In the present case, the other party, being the Swedish prosecution has 
demonstrated no will to explore whether alternative measure to the detention 
could be put Into place. Indeed, article 5, §3 of the Convention indicates that 
release may be conditioned by guarantees to appear in trial. 

In this case, no analysis has been carried out to check whether Mr. Assange could 
be submitted to an alternative measure, less prejudicial to his liberty, and ensuring 
appearance in trial. 
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The ECtHR has indicated that when authorities dedde whether a person should be 
detained or released, they should examine whether other measures could 
guarantee appearance In trial (see Idalov v. Russia \6C] , § 140). 

Moreover, the Court has precised that article 5 § 3 of the Convention not only 
establishes the right to be brought before a judge within a reasonable time or 
released pending trial but also enshrines that release may be conditioned by 
guarantees to appear In trial (see Khoudoforov v. Russia, § 183 ; Lemvre v. Belgium, 
§ 97 ; Shabani v. Switzerland, § 62). 

The Swedish authorities should have examined alternative measures to the 
European arrest warrant. Not having done so, they have violated article 5§3 of the 
Convention. 



3- ViQiatlon of article 5 S 4 m r ombinatton wtth article ^ i r 
Convention ; verifying the lawf ulness of the det«.nrtnn 

Moreover, the judge, acting in the process of checking the legality of the detention, 
did not have access to the essential material of the Investigation, the SMS 
exchanges from the Victims. The judge was thus prevented of legally checking the 
legality of the detention In respect of article 5, §1, c) of the Convention. Indeed, the 
judge must found his decision on ail evidence available In the case. Incriminating or 
of an exculpatory nature, In order to dedde whether the reasonnable susplston is 
still grounded or not. 

On the other hand the procedlngs at the appeal court dkl not met the standards of 
ECtHR case law : there was no hearing and the court did not have the investigation 
file of the prosecutor during its deliberation. 

"39. The Court recalls that arrested or detained persons are entitled to a 
review bearing upon the procedural and substantive conditions which are 
essential for the lawfulness", in the sense of the Convention, cf their 
(^privation of liberty. This means that the competent court has to examine 
"not only compliance with the procedural requirements set out m domestic 
law but also the reasonableness of the suspicion grounding the arrest and 
the legitimacy of the purpose pursued by the arrest and the ensuing 
detention". A court examining an aoaeal aaainst detPnHnn must nmxMa 
guarantees of q iudlciql procedure . The proceedings must be adversarial 
and must always ensure "equality of arms" between the parttes, the 
prosecutor and the detained person. Equality o/ arms is not ensured if 
counsel Is denied access to those documents In the investigation file which 
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are essential In order effectively to challenge the lawfulness of his client's 
detention. In the case of a person whose detention falls within the ambit of 
Article 5§1 (c), a hearing Is required (see, among other authorities, the 
Lamy v. Belgium Judgment of 30 March 1989, Series A no. 151, pp. 16-17, § 
29 and the NIkolova v. Bulgaria [GC], no. 31195/96, § 58, ECHR 1999-11). ' 

These requirements are derived fi-om the right to an adversarial trial as laid 
down In Article 6 of the Convention, which means, in a criminal case, that 
both the prosecution and the defence must be given the opportunity to 
have knowledge of and comment on the obsen/atlons filed and the evidence 
adduced by the other party. According to the Court's case-law, it follows 
from the wording of Article 6 - and particularly from the autonomous 
meaning to be given to the notion of "criminal charge" - that this provision 
has some application to pre-trial proceedings (see the Imbrloscia v. 
Switzerland Judgment of 24 November 1993, Series A no. 275, p. 13, § 36) it 
thus follows that, In view of the dramatic impact of deprivation of liberty on 
the fundamental rights of the person concerned, proceedings conducted 
under Article 5§4ofthe Convention should In principle also meet, to the 
largest extent possible under the circumstances of an on-going 
Investigation, the basic requirements of a fair trial, such as the right to an 
adversarial procedure. While national law may satisfy this requirement in 
various ways, whatever method is chosen should ensure that the other 
party will be aware that observations have been filed and will have a real 
opportunity to comment thereon (see, mutatis mutandis, the Brandstetter 
V. Austria Judgment of 28 August 1991, Series Ano. 211, p. 27, §67)/^ 

In the present case, there has been a violation of article 5, §4 of the Convention 
combined with article 5, §1, c) of the Convention. 



AnnemieSCHAUS Christophe l\^ARCHAND Zouhaier CHIHAOUl' 





^ ECtHR, Garcia Alva v. Gerftiany, 13 Februari 2013, n*23541. 
Member of the Law firm "Just Rights". 
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Ink. 2015 -02- 2 6 jJUBMISSIONTOTHE WORKINGGROUPONARBITRA^^'^'^'^^ 
DnrOSBao /20.1S(. DETENTION BY MR JULIAN ASSANGE 

Aktbll-nr \k 



1. The appHcant, Mr. Julian Assange, hereby submits an urgent request for reUef 
to the United Nations Working Group on Arbitrary Detention (WGAD) and 
for an opinion regarding the arbitrary nature of the detention of Mr. Assange. 

2. For nearly four years, Mr. Assange has been been deprived of a number of his 
fundamental Uberties. For the last 816 days, he has been confined to the 
Embassy of Ecuador in London, in an area of 30m2, he has no access to fresh 
air or sunlight, his communications are restricted and often interfered with, 
he does not have access to adequate medical facilities, he is subjected to a 
continuous and pervasive form of round flie clock surveillance, and he resides 
in a constant state of legal and procedural insecurity. Mr. Assange has not 
been charged. 

3. The above has come about in the following circumstances, each aspect of 
which has contributed an arbitrary element whose consequence has been or 
has become arbitrary detention. The key elemoits are: 

i. His inability to access the full intended benefit of the grant of asylum 
by Ecuador in August 2012. 

ii. The continuing and disproportionate denial of such access over a 
period of time in which its impact has become cumulatively harsh and 
disproportionate. 

iii. The origins of the justification reHed upon for his arrest to be pursued 
by Sweden under a European Arrest Warrant, and the way in which 
that request was validated and pursued with continuing effect to the 
present time. 

iv. The failure to acknowledge in Mr. Assange's case, that UK law and 
procedure has now been altered so that he would no longer, if facing 
arrest today, be liable to extradition under the European Arrest 
Warrant (and yet no benefit from that change in the law has been 
facilitated to him). 

4. This is not by choice: Mr. Assange has an inalienable right to security, and to 
be free from the risk of persecution, inhumane treatment, and physical harm; 
Ecuador granted Mr. Assange political asylum in August 2012, recognizing 
that he would face those well-founded risks if he were extradited to the 
United States. The only protection he has from that risk at the time being is to 
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stay in the confines of the Embassy; the only way for Mr. Assange to enjoy his 
right to asylum is to be in detention. This is not a legally acceptable choice. 

5. The WGAD has agreed in previous cases that a deprivation of liberty exists 
where someone is forced to choose between either confinement, or forfeiting a 
fundamental right— such as asylum— and tfiereby facing a well-founded risk 
of persecution.^ The European Coiui: of Himian Rights (ECtHR)^ and UN 
High Commissioner of Refugees (UNHCR)' similarly adhere to this principle. 

The Circumstances Underlying the Application for Asylum and its Grant by Ecuador 

6. Mr. Assange has been pursued and pilloried by United States authorities since 
his organisation commenced publishing documents, which revealed 
information which was perceived to be politically embarrassing for the 
United States Government (such as evidence that United States soldiers might 
have been implicated in potential war crimes).* 

7. Notwithstandi ng the fact that the pubUcation of such information was a 

1 See, e.g., Al Jabouri v. Lebanon, Op No. 55/2011, A/HRCAVGAD/2011/55 (2011) (detention arbitraiy 
despite source's refusal to return to Iraq); Abdi v. United Kingdom, Op No. 45/2006, 
A/HRC/7/4/Add.l (2007) (detention arbitrary despite source voluntarily refusing to'retum to conflict 
zone). 

2 See, e.g., Abdi v. United Kingdom [2013] Application no. 27770/08, paras. 55-75 (finding applicant's 
detention arbitrary despite his option to leave and face persecution in Somalia, because "the refusal to 
rehxm voluntarily could not be seen as a trump card which enabled the Secretary of State to continue 
to detain until deportation could be effected, otherwise tiie refusal would justify as reasonable any 
period of detention, however long"); Mikolenko v. Estonia [2009] AppKcationno. 10664/05 (finding 
Article 5 violation where applicant did not cooperate with signing a voluntary deportation, fhereby 
making removal "virhiaUy impossible"); Riad & Idiab v. Belgium [2008] AppUcations nos. 29787/03 
and 29810/03, paras. 68, (finding deprivation of liberfy where applicants were denied asylum and 
held in an airport transit zone in uncertainty, because "the mere fact that it was possflble for the 
applicants to leave voluntarily cannot rule out an infiingement of the right to liberty"); Stoitk v. 
Germany [2005] Application no. 61603/00 ("[T]he right to Uberty is too important in a dem.o€ratic 
sodefy for a person to lose the benefit of the Convention protection for tfie single reason tfiat he may 
have given himself up to be taken into detention."); Amuur v. France [1996],Application no. 19776/92 
(finding violation of Article 5 of the European Convention where applicants, asylum seekers, coxild 
have left confines of an airport transit zone and returned to Syria where they risked extradition to, 
and persecution in, Somalia). 

3 The UNHCR defines detention as "confinement within a narrowly bounded or restricted location, 
including prisons, dosed camps, detention f adiities or airport transit zones, where freedom of 
movement is substantially curtailed, and where the only opportunity to leave tiiis limited area is to leave the 
territory." UN High Commissioner for Reftigees (UNHCR) Revised Guidelines on Applicable Criteria 
and Standards relating to tiie Detention of Asylum Seekers (1999) (emphasis added). Thus UNHCR 
recognizes tfiat detention can exist even where there is an option to leave flie territory to face a well- 
foimded risk of persecution. 
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protected act of free speech and political expression, the United States 
commenced investigating Mr. Assange and Wikileaks, and instigated a series 
of search and seizure and surveillance measures, which do not appear to be 
regulated by any meaningful due process in which Mr. Assange is able to 
assert his rights.* 

8. The stated aim appears to have been to restrict Mr. Assange's movements bv 
any means possible.* The investigation has been accompanied by a parallel 
public campaign of vilification, during which Mr. Assange has been id«itified 
as public enemy number one' by several prominent Americans, some of 
whom called for his assassination.' 

9. The likely fate of Mr. Assange if he were to be extradited to the United States 
has been illustrated by the trial and detention of aUeged WikiLeaks source 
Private First Class Bradley Manning (hereinafter referred to as Ms Chelsea 
Mannmg), who was, as confirmed by the Special Rapporteur on Torture 
subjected to inhuman and degrading treatment, and sentenced to 35 vear^' 
imprisonment. ^ 

10. These events were the catalyst and factual foundation for Mr Assange's 
decision to apply for political asylum at the Embassy of Ecuador. ' " 

11. On parallel, Sweden had issued a European Arrest Warrant against Mr. 
Assange for the purpose of obtaining his presence in Sweden for questioning 

^faonto_an ongoing investigation.' Mr. Assange has never been charged 



4 The complainant set out a detailed statement of facts, which was submitted as an affidavit in the 
legal proceedmgs in Sweden. TWs affidavit is attached to the appKcation as Annex 1 Due to Ihrir 
size, the appendices to the affidavit have been sent to WGAD by mail. The crudal infoxmatil^ 
however, set out in the affidavit itself. "ttoimauon is, 

5 Annex 1, pp. 3-28, 33-37,42-46. Affidavit of Mr Michael Ratner, (Annex 2). 

6 Annex 1, paras.. 

7 Annex 1, pp. 18-22, Annex 3 . 

8 Significant attempts were made by the prosecutor in that trial to establish a aamection between Ms 
^'p" 8^. "^^"^ ^ ^ "^"^ argumentsToi^' 

9 Prosecutor Marianne Ny, press conference foUowing Stockholm District Court iudement 16 T„W 
2014: "When it comes to the criminal investigation, it was conducted vigoro.^31" t^ 

Autumnof2010.Anumber of of measures have been taken afterwards, and ve^fewipsrema^ 
be done, but they «e very significant steps and we simply camiot a,me any furLr at fh^ 
then the question that munediately arises is why not then go to the United Kingdom' The IZrT 
Se same one we have given on a number of occasions. There are^ a 

done and they mi^ give nse to more interrogations, with several people including AssangH^ 
If It were possibly to hold mterrogations with him at the embassy - 1 do not know whrther^g^ 
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in Sweden). 

12. On 19 June 2012, Ecuador granted Mr. Assange poUtical asylum due to his 
weU-fpunded fear of persecution, and the probable legal and physical 
mistreatment he would face if extradited to the United States of America.^" A 
key factor in this decision was the refusal of either the United Kingdom or 
Sweden to issue any assurances that Mr. Assange would not be extradited 
onwards to the United States of America from Sweden. Mr. Assange had 
exhausted his domestic remedies in the UK, there having been findings 
against him in the High Court and the Supreme Court on two separate issues 
of law. There have now been decisions on those issues which have radically 
changed the position so that the Mr. Assange, if his extradition was sought by 
Sweden today, would no longer face extradition. 

13. In the circumstances pertaining in June 2012, Mr. Assange, fearing the 
potential of onward extradition to the United States, sought asylum to 
Ecuador, which in him announced that it had granted asylum to him. The 
United Kingdom issued a statement to the effect that it would arrest him if he 
tried to leave the confines of the Ecuadorian Embassy for any purpose or 
under any conditions." That position has not been revised, nor any ftl^^ 
statement made concerning his extradition to Sweden although the UK has 
now revised its practices (and the UK Supreme Court revised the law) so as to 
accommodate and agree with the chaDenges raised by Mr. Assange to his 
extradition. Thus he continues in a position of his extradition having been 
ordered, which would have been by now achieved had asylum not been 
granted by Ecuador, and yet where he would be the last individual to be 
extradited on a basis now acknowledged to be wrong in both law and in 
principle, and in violation of promises given to parliament at the time of the 
possible -then the question still remains about how would a prosecution, if one were to be brought, be 
able to be held? How would we conclude this if we wish to prosecute and hold a trial when he has 
said that he absolutely refuses to come here? I cannot go into any further detail about the 
considerations I have made. But in short, these considerations have led to flie conclusion that at 
present there are no reasons to try out this complicated process which would consist in repeated 
appHcations for legal assistance in criminal matters." Press conference transcription (translation from 
the Swedish), https://www.aftonbladet.se/nyheter/articIel9232981.ab (Annex 6). 

10 Dedaradon del Gobiemo de la Repiiblica del Ecuador sobre la solidtud de asilo de Julian Assange 
Comunicado No. 042, Ministry of Foreign Affairs, Trade and Integration of Ecuador, 2012 
http://www.webdtation.org/69xdGRSLN. An Englishlranslation of this Dedaration'is attidied as 
AimexS. 

11 William Hague, Foreign Secretary statement on Ecuadorian Government's decision to otter 
poUtical asylum to JuUan Assange, (16 Aug 2012), httpsy/www.gov.ul^/govemmeni/new^/foieign- 

secretaiy-statement-on-ecuadorian-government-s-dedsion-to-o£fer-poKticd-asylum-to-juUan-as^ 
Annex 1, paras. 165-167. ° ' 
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introduction of the Extradition Act relating to European Arrest Warrants. 
Sweden issued a European Arrest Warrant against Mr. Assange for the 
purpose of obtaining his presence in Sweden for questioning in relation to a 
claimed investigation. The claimed "complainants" have dearly indicated that 
at no time did either intend a criminal complaint to be made. Their respective 
complaints, (internally conbradictory on the facts, and in the case of one 
indicating that pressure had been applied by ttie poKce, and further crimin J 
proceedings shut down by a senior prosecutor), were nevertheless revived by 
a tiiird prosecutor, sought out by a lawyer intent upon advancing a particular 
objective on behalf of the complainant. Mr. Assange has been denied rights of 
a defendant, including access to potentially exculpatory evidence.'^ The case 
has remained formally at the 'preliminary investigation' phase and h^ been 
frozen since 2010". 

14. Mr. Assange made himself available to the Swedish authorities for 
questioning in the United Kingdom, and later at the Ecuadorian Embassy, or 
to be interviewed by video-link, but the Swedish Prosecutor has refused these 
requests and has failed to give a reasonable explanation as to why" The 
prosecutor confirmed again recently that Ecuador's decision to grant asylum 
to Mr. Assange had no bearing on eitiier her decision to rely on an arrest 
warrant to secure his presence for questioning.'^ 

The Changed basis of UK Law 

15. The Anti Social Behaviour, Crime and Policing Act 2014 now in force under 
Section 156 inti"oduoes a bar to exfa-adition whereby an "accusation" wiU be 
insufficient to require extradition. Section 156 is clearly intended to (and wiU) 
change the way that UK courts approach the issues that arose in Mr. 
Assange's case in the High Court. Now a charge (rather than a preliminary 
accusation) will be required to faoOitate exti^adition under a European Arrest 
Warrant. (A number of counfaies have long insisted upon this; tiie UK has 
now brought its legislation and practice into conformity with a number of 
otiier European counfa-ies. Mr. Assange is not charged, only accused, and 



12 Annex 1, paras. 96-99. See also Annex 4, p. 8. Annex 6 

13 Annex 6. 

14 Annex 6. 

15 Annexes 9 and 11. Annex 4, pp. 5-7. 
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could not now be extradited from the UK to Sweden. 

16. The recent UK Supreme Court decision in Bucnys v. Ministry of Justice 
Lithuania (and others) decided that the "fifth reason" for refusal of the Mr. 
Assange's case in the challenge in the Supreme Court was wrongly decided. 
The court recognised that this fifth reason was, "the only one that received any 
real endorsement eoen in the other majority judgments in the case." Had the fifth 
reason not been factored into the decision in Mr. Assange's case, the result 
would have been different and by fliat route also, his extradition would now, 
if decided today, be decided differently. In mat case the issue raised by Mr. 
Assange in the Supreme Court for the first time, had argued that the 
requesting judicial authority, could not be a prosecutor (as is the case m 
Sweden). Instead, the requesting authority must have the true halhnarks of a 
judicial authority, in particular independence from the executive. 

Mr. Assange's continuing position 

17. Mr. Assange has now been detained in the Ecuadorian Embassy for 816 days, 
but has spent a total of 3 years, 9 months and 6 days imder different forms of 
detention.^" This exceeds the maximum permissable sentence which he would 
serve if he was indicted and convicted in Sweden, and has become 
progressively increasingly incompatible with the presumption of innocence. 
His situation is imcertain and could be prolonged indefinitely. 

18. Notwithstanding the diplom.atic immunities inherent in the position of the 
Ecuadorian Embassy, Mr Assange is subjected to extensive 24 hour dose 
visual and aural surveillance from British police officer who are stationed 
within one to two meters of the Embassy doors and windows. The scale of 
tiiis surveillance effort is such tiiat the UK government has spent £7.3 million 
on the operation to date.^'' This corresponds to approximately 16 persons 
monitoring Mr. Assange at the embassy at all times." The Ecuadorian 
authorities have also discovered a listening device which was planted in the 
Embassy." 



16 10 days in isolation in London's Wandsworth prison (7-10 December 2010), 550 days under house 
arrest, and thereafter detained in the Embassy. Annex 4. 

17 Policing Assange Embassy Has Cost £6.5m, LBC, 19 June 2014> httpy/wwwJbc.co.uk/cost-of-policing- 
assange-embassy-rises-to-65m-92344. 

18 UK Gov't Waste Explored, http://govwaste.co.uk. 

19 Haroon Siddique and agencies, Ecuador says London embassy bug hidden in socket. The Guardian, 4 

Tnlv 7(113. httn://www.thp(TiiarfJi3n cnm/wnrltmnTi/ntl/nAlanf-^A^-:^-,,^-^^ 1 i _ .» 

J*"/ ' — r '" — o ' »'*wijm^v^^^*MM.4vri-iicixAico-ciAiua»»y-uug-surveijiiance. 
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19. Mr. Assange's detention and constant surveiUance within the narrow confines 
aUotted to him in the Ecuadorian Embassy have taken a significant toU on his 
physical and mental health. The Embassy self-evidently does not have the 
personnel or equipment to attend to him as and when, inevitably, a medical 
emergency will arise. 

20. Mr. Assange therefore faces an impossible dilemma: if he continues to remain 
in the Ecuadorian Embassy, he risks irreparably damaging his health If 
however, he leaves at any junchire, he must - against his consent - renounce 
his fundamental right to asylum, and expose himself to the prospect of unfair 
proceedings and physical and mental mistreatment in the United States of 
America. 

21. The British and Swedish authorities have evidenced no willingness to resolve 
this issue on a political level, or within the framework of their respective legal 
systems. Mr. Assange therefore turns to WGAD in order to obtain an urgent 
legal adjudication of this impasse. 

22. This matter falls squarely within the jurisdiction of WGAD: 

1. Mr. Assange is detained against his will and his liberty has been severely 
restricted, against his voHtion. An individual cannot be compelled to 
renounce an inalienable right, nor can they be required to expose 
themselves to the risk of significant harm. Mr. Assange's exit from the 
Ecuadorian Embassy would require him to do exactly that renounce his 
right to asylum and expose himself to the very persecution and risk of 
physical and mental mistreatment that his grant of asylum was intended 
to address.. His continued presence in the Embassy cannot, therefore, be 
characterised as 'volitional'; 

2. Mr. Assange's detention is arbitrary, and falls under Categories I H m 
and IV (as classified by WGAD).^ In particular, the context' of his 
deprivation of liberty has arisen: 

i. From the failure of Sweden by initiating a process against him to 
obtain his extradition, in the face of contradictory wishes 
expressed by "complainants", having not established a prima fade 
case, and refusing, unreasonably and disproportionately, to 
achieve a process of questioning of him, if desired, through' the 
normal processes of mutual assistance. Further, by his offer of co- 
operation in facilitating a number of alternative methods short of 



20 Fact Sheet No. 26, The Working Group on Arbitrary Detention, 
http://www.ohchr.org/Documents/PubUcations/FactSheet26en.pdf; 
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being extradited to Sweden - where it is further stated as a matter 
of record, that he wiU then be imprisoned in Sweden on arrival 
and as a foreigner with no ties to Sweden, in custody until trial. 

ii. The failure of the UK to refuse to fadhtate an extradition warrant 
where the accusation is self-evidently contradictory and imsafe, 
has not constituted a prima fade case, but moreover, whei« it is ail 
accusation and not a charge, and has been issued by a prosecutor 
and not a judidal authority The recognition of the UK that neither 
is a satisfactory basis for an extradition request to be complied 
with, has been stated as not applying retroactively to Mi. 
Assange, but yet further, no attempts have been made in the Hght 
of these changed circumstances to resolve his case fairly, equitably, 
and in recognition that these are not only the current laws of the 
UK, but the principles upon which the UK intends to base its 
acceptance or progression of extradition requests for others but 
not for Mr. Assange, whose case raised both issues by which 
others have now benefited, 

Mr. Assange is under constant surveillance and the conditions in 
which he of necessity remains do not adhere to the minimum rules 
for detainees. 

23. This situation is comparable with and likely more egregious than previous 
cases, which have elidted findings of arbitrary deprivation of Uberty As set 
out infra, the WGAD found in Abdi v. United Kingdom, and the EGtHR 
agreed, that a deprivation of liberty exists where someone is forced to choose 
between either confinement, or forfeiting a fimdamental right and risking 
persecution. The WGAD defends the rights of asylum-seekers,'^ upholds the 
principle of non-refoulement,^ and eschews indefinite detention without 
judidal review. It has found arbitrary deprivations of Hberty in situations of 
house arrest where individuals have had greater fi^dom of movement than 
Mr. Assange. And, the WGAD has found the house arrest and extensive 
surveillance of Chinese activist Chen Guangcheng to be arbiti-aiy detention; in 
2012 the United States provided Mr. Guangcheng with diplomatic asylum' in 
the U.S. Embassy in China. 



m. 



21 "By resolution 1997/50, the Working Group was requested by flie Commission to devote aU 
necessary attention to reports concerning the situation of immigrants and asylum-seekers who are 
allegedly being held in prolonged adminisfa-ative custody without the possibility of administrative 
judidal remedy" Deliberation No. 5, E/CN.4/2000/4, 28 December 1999. 

22 E.g., Al Jabouri v. Lebanon, Op No. 55/2011, A/HRCyWGAD/20H/55 (2011). 
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24. Mr. Assange therefore requests the WGAD, on an urgent basis, to: 

i. Issue a declaration that his current situation constitutes 'arbitrary 
detention'; 

ii. Require the United Kingdom authorities urgently to consider the effect 
of the changes in United Kingdom law and relevant legal 
precedent that, if previously implemented, would have resulted in 
the dismissal of the Order for his extradition; 

iii. Require the authorities of the United Kingdom to give effect to Mr. 
Assange's right to asylum by allowing him safe passage to Ecuador; 

iv. Require the Swedish authorities to ensure that any law enforcement 
actions taken by them are compatible with Mr. Assange's right to 
asylum; and 

v. As urgent interim measures, require: 

a. the United Kingdom authorities to give assurances that they 
will not arrest Mr. Assange if he leaves the Embassy for the 
purpose of receiving medical treatment, and that they will 
permit Mr. Assange to access open air and sunlight for the 
purpose of exercise, specifically, and at a minimum, in the 
roof space adjacent to the posterior part of the Embassy; and 

b. the immediate removal of police surveillance, at the very 
least, the police posted inside the Embassy building, 

25. Mr. Assange also respectfully invites the WGAD to visit the Embassy in order 
to assess both its propriety as a continued place of confinement (including the 
unavailability of medical facilities), and the level of surveiUance to which Mr. 
Assange is subjected. However, in light of the urgency of this request, if such 
a visit would delay the ability of the WGAD to issue an expeditious resolution 
of the matter, Mr. Assange remains available to provide further evidence (for 
example, affidavits from medical professionals, and subject to the consent of 
Ecuador, videos or photographs of ihe amenities of the Embassy). 

SUBMISSIONS 

I. Mr. Assange has been deprived of fundamental liberties against 
his will. 
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A. Mr. Assange is Deprived of Liberty. 



26. The current physical and legal circumstances of Mr. Assange can only be 
characterised as detention, predicated on a continuous deprivation of almost 
all of Mr. Assange's liberties. 

27. In assessing a deprivation of liberty, the WGAD focuses on effect, rather than 
form. In Resolution 1997/50, the Human Rights Commission eschewed 
terminological constraints as to what constitutes 'detention' when it entrusted 
WGAD with the task of 

"investigating cases of deprivation of liberty imposed arbitrarily, 
provided that no final decision has been taken in such cases by 
domestic courts in conformity with domestic law, with the relevant 
international standards set forth in the Universal Declaration of 
Human Rights and with the relevant international instruments 
accepted by the States concerned." 

28. Similarly, the ECtHR also underscored that the distinction between 
deprivation of liberty and restriction of Hberty is one of intensity and degree.^ 
In dting the Guzzardi case with approval, the UK House of Lords noted the 
particular emphasis on the level of supervision of Mr. Guzzardi, and the 
restrictions on his movements and contacts with other persons.^ 

29. Mr. Assange has been deprived of the ability to exercise a range of 
fundamental physical and personal liberties. He has no access to any outside 
area, which is contrary to the requirement that all detained persons must have 
access to an outside area for at least one hour per day.^ Mr. Assange has a 
usable living space of approximately 30m^ The Embassy is approximately 
200m^. 

30. The Embassy of Ecuador can be a place of detention; in its Deliberation 5 on 
the situation regarding immigrants and asylum-seekers, the WGAD 
concluded that relevant places of custody covered a broad range of spaces: 

''House arrest under the conditions set forth in deKberation No. 1 of 



23 Guzzardi v. Italy [1980] Application no. 7367/76 para. 92; see also Amuur v. France [1996] 
Application no. 19776/92, para 42. 

24 Lord Carswell, Secretary of State for the Home Department v. JJ [2008] 1 AC 385, para. 75. 

25 Article 21(1) of the Standard Minimum Rules for the Treatment of Prisoners, 

https://ww.unodc.prg/pdf/criminal Justice/UN_Standard_]Vdinimum_Rules_fo^^ 
risoners.pdf 
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the Working Group (E/CN.4/1993/24, para. 20) and confinement on 
board a ship, aircraft, road vehicle or train are assimilated with custody 
of immigrants and asylum seekers. The places of deprivation of liberty 
concerned by the present principles may be places of custody situated 
in border areas, on poKce premises, premises under the authority of a 
prison administration, ad hoc centres ("centres de retention"), so 
caUed "international" or "transit" zones in ports or international 
airports, gathering centres or certain hospital premises (see 
E/CN.4/1998/44, paras. 28-41)."^ 

31. The Ecuadorian Embassy (through no fault of its own) is unable to provide 
Mr. Assange with the range of medical treatment required by the^United 
Nations Body of Principles for Detention and Standard Minimum Rules for 
Prisoners.^^ 

32. Due to the physical set up of the space aUocated to him in the Embassy, he is 
also subjected to constant visual and aural surveillance by the British poHce 
who are stationed in the immediate proximity of the Embassy There is no 
indication that any judicial warrant (either by Sweden or the United 
Kingdom) has been issued for such continuous and intrusive surveillance. 

33. In many instances, the degree of the surveillance has intruded into Mr. 
Assange's right to privileged communications with his Counsel. British police 
officers are stationed inside the Embassy building, but out of its protected 
diplomatic space; as weU as immediately outside the embassy, and are 
positioned to survey its interior through the sh-eet-fadng windows! They are 
therefore able to overhear conversations conducted therein. Mr. Assange's 
visitors are also recorded by the police operation and are often questioned as 
to their identities upon ingress and egress from the embassy, regardless of 
their age or sex. 

34. WGAD has found that "house arrest may be compared to deprivation of 
Uberty provided that it is carried out in closed premises which the person is 
not allowed to leave."^ Mr. Assange is certainly confined in a closed premises 
Since he faces imm.ediate arrest he attanpts to leave, it is no more accurate 
to claim that Mr. Assange is 'allowed to leave' then it would be accurate to 
claim that a prisoner is free to attempt to escape from prison. 



26 Deliberation No. 5, E/CN.4/2000/4, 28 December 1999. 



27 Principle 24 of the United Nations Body of Principles for Ihe Protection of AD Ptersons under Any 
Form of Detention or Imprisonment, http://www.un.oig/documents/ga/res/43/a43rl73Jitm; Artide 22 
of the Standard Minimum Rules for the Treatment of Prisoners. 
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B. The Deprivation of Liberty Does Not Have a Volitional Component 



35. It is internationally recognized -in numerous WGAD and EctHR cases, and 
by the UN High Commissioner for Refugees— that detention includes 
circumstances in which the only alternative to confinement is to renounce the 
possibility of claiming asylum. Mr. Assange's continued residence at the 
Ecuadorian Embassy cannot be described as Voiitioiial'. If he leaves its 
perimeters - even to obtain fresh air or emergency medical treatment - he will 
be arrested and extradited - without assiwances - to Sweden, and thereby 
subjected to the very risk (refbulement to the United States), which the asylum 
was afforded to him as a protection against.^ 

36. This risk extends to a likely prospect that Mr. Assange would be subjected to 
prolonged incommunicado detention,which falls foul of the prohibition on 
cruel and inhumane treatment.'" 

37. Forcing an individual to be indefinitely deprived of liberty, as a condition for 
seeking or enjoying asylum, violates the very principle behind ICCPR Article 
9's protection of both liberty and security of the person.'^ States are subjected to 
particularly intense scrutiny in relation to whether they have fulfilled their 

28 Report of the Working Group on Arbitrary Detention, E/GN.4/1993/24, 12 January 1993; see also 
Hossein Mossavi et al. v. Islamic Republic of Iran, Op No. 30/2012, U.N. Doc. A/HRCyWGAD/2012/30 
(2012) ("In opinions No. 2/2002, No. 9/2004, No. 2/2007 and No. 12/2010, the Working Group dedaied 
house arrest as arbitrary detention, in particular when it lacked any of the safeguards of arrest and 
detention under the Universal Declaration of Human Rigjits and, for State parties, the International 
Covenant on Qvil and Political Rights."). 

29 The United Kingdom has confirmed that they would arrest Mr. Assange if he were to leave the 
Embassy for the purpose of receiving medical treatment E. Addley, Julian Assange Im had his human 
rights violated, says Ecuador foreign minister, The Guardian, 17 August 2014, 

http://www.theguardian.com/media/2014/aug/17/juIian-assange-huinan-ri^ts-viokted-<^ 
FCO Note Verbale of October 2012 (AnnexS), in which flie Foreign Secretary indicated that Mr. 
Assange could be arrested if he were to seek medical treatment outside of the Embassy. 

30 Jesselyn Radack, How the US Military Tortured Bradley Manning, The Daily Kos. 1 December 2012, 

http://www.daiIykos.conVstory/2012/12/01/1166253/-The-TortuiB-Technique&-Used-on-Bradley- 
Manning. The Military Judge seized of the case recognised that Ms. Manning had been subjected to 
mistreatment, as reflected in her ruling of 8 and 9 January 2013 tiiat Ms. Marming's sentence should be 
reduced as compensation for such mistreatment For transcripts of the ruling, see Alexa O'Brien, US v 
Pfc. Manning I Court Ruling on defense Article 13 motion, 9 January 2013, 

http://www.alexaobrien.com/secondsight/wikileaks/bradley_mannirig/appeUate_exhib/us_v_pfc^ 
ning_court_ruling_on_defense_articIe_13_motion.htmL 
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obligation to secure botii rights in relation to their treatment of human rights 
defenders, including journalists and publishers in this field, such as Mr. 
Assange.^^ 

38. The UNHCR has long agreed with the principle that forcing one to choose 
between confinement or sacrificing a fundamental right to seek or enjoy 
asylum constitutes detention. It has long held that detention is: 

"confinement within a narrowly boimded or restricted location, 
including prisons, closed camps, detention facilities or airport transit 
zones, where freedom of movement is substantially curtailed, and 
where the only opportunity to leave this limited area is to leave the 
territory/'^ 

39. In line with this principle, the WGAD has previously found deprivations of 
liberty in drcamstances in v/hich the only alternative to confinement is to 
renounce a right - such as the possibility of claiming asylum - and face a well- 
foimded risk of persecution. The WGAD considers whether asylum seekers 
have a real (as opposed to illusory) option to depart from confined areas, in 
which they must reside in whilst their applications are processed. 

40. In terms of the asylum seeker scenarios, the key aspects, which transform 
such t5^es of custody into an arbitrary deprivation of liberty, are the existence 
of guarantees for those persons held in custody, as well as tiie conditions of 
detention. These include the right to know the legal basis for the refusal to 
billow entry, the right to communicate with the outside world (including with 

31 Article 9 of the ICPPR protectsi both liberty and security of the person. These two rights cannot be 
opposed: a person cannot be required to sacrifice fundamental aspects of their security in order to 
exercise iheir right to liberty. To even present a person with such a choice would be contrary to States' 
positive duty to take necessary steps to ensure the security of particularly vulnerable persons, such as 
human rights defenders and journalists, 1560/2007, Marcellana and Gumanoy v. Philippines, para. 7.7; 
see Concluding observations Jamaica 2012, para. 15; Philippines 2003, para. 8; Guatemala 2001, para. 
21., and to protect the right to liberty of person against deprivations by third parties. See Concluding 
observations Guatemala 1996, para. [232]; Yemen 2012, para. 24; Philippines 2012, para. 14. 

32 Op No. 62/2012 (Ethiopia), para. 39. 

33 UN High Commissioner for Refugees (UNHCR) Revised Giiidelines on Applicable Criteria and 
Standards relating to the Detention of Asylum Seekers (1999) (emphasis added). This definition has 
been consistentiy adopted by UNHCR. See, e.g., UNHCR Manual on Security of Persons of Concern, 
p. 175 (1st ed 2011), http://www,iefworld.org/dodd/4f6313032.html; UNHCR Manual on Refugee 
Protection and the European Convention on Himian lights 2-3 (Apr 2003, Updated Aug 2006), 
http://www.refworld,org/dodd/3f4cd5c74.htmL It has also been relied upon by domestic authorities. 
See for example, Attorney-General v. Refugee Council of New Zealand, Inc. [2003] 2 NZLR 577, New 
Zealand: Court of Appeal, 16 April 2003, http://www.refworld.org/dodd/40cec4c84,html. 
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riZ t ' .u^' *° ^^^^'^ ^ judicial authority, the 

nght to contest the legal basis of the confinement and to seek a remedV as 
concerns it protection against excessive or lengthy confinement, and the right 
to be housed in a suitable environment.^ 

41. For inst^ce in the case of Abdi v. UnUed Kingdom,^ WGAD found that the 
United Kmgdom had violated Artide 9 in circumstances in which a SomaU 
asylum seeker was kept in indefinite detention because of his refusal to si«n a 
letter agreeing to return to Somalia. WGAD rejected the argument that Mr 
Abdi s confinement was 'volitional' because of his refusal to sign such a letter 
^d thereby consent to being returned to a 'conflict zone.' In WGAD's view 
Jie case raises in stark terms the question whether or not the State is entitied 
to detam an individual indefinitely if he reftises to rehim voluntarily to a 
conflict zone In any event it is questionable whether a return to SomaKa 
made under Areat of indefinite detention could be said to be voluntary in anv 
real sense." Hie WGAD found Abdi's detention to be arbitrary. ^ 

^' ?T also confirmed that Mr. Abdi's sitiiation amounted to arbitrary 

detention^ In terms of the voKtion aspect, the Court agreed that the option to 
leave and risk persecution is not a 'trump card' justifying the United 
Kingdom's Home Secretary to detain someone indefinitely^^ 

43. ^ Aimuri v. Lebanon, the WGAD instigated Lebanon to respect the principle 
of non-refoulement. even where the appUcant "refiised to voluntarily rehim to 
Iraq, because "no Conti-acting State may expel an asylum seeker or retiim a 
refiigee to a territoiy where his or her life or fi-eedom may be at risk."» 

44. SimUarly, in the case of Amuur v. France, the ECtHR rejected the argument of 
tfie French Government that because the asylum seekers were freeVdepart 
from a French airport transit zone, where they were held for twenty days the 
restiicbons on their Kberty should not be qualified as an arbitrary deprivation 



34 Deliberation No. 5, E/CN.4/2000/4, 28 December 1999. 

35 Op No. 45/2006, A/HRC/7/4/Add.l (2007), para 19. 

36 Abdi V. United Kingdom [2013] Application no. 27770/08, paras. 65-75. 

37 "K there were no outstanding legal challenges, the refusal to voluntarily could not be seen 
as a trump card which enabled the Seaetaiy of State to continue to detain until deportatiZ^,!^ 
^cted,o^^erwise the refusal would j^^^^ 

38 Op No. 55/2011, U.N. Doc. A/HRC/WGAD/2011/55 (2011), para. 28. 
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of liberty for the purposes of Article 5 of the Convention.^^ The key factors in 
the Court's ruling were the prolonged nature of the applicants' confinement in 
the airport zone,^ the failure of the Government to facilitate the applicants' 
right to apply for asylum/^ and the existence of strict and constant police 
surveillance.^ 

45. In Mikolenko v, Estonia, tiie ECtHR fomid a violation of Artide 5 where an 
applicant refused to cooperate with his deportation, making his expulsion 
"virtually impossible as for all practical purposes it required his co-operation, 
which he was not willing to give/'^ This was in view of the extraordinary 
length of ihe applicant's detention and the fact that the situation made 
removal impossible, and therefore the continued detention was not serving 
any purpose.*^ 

46. Finally, the ECtHR also found a violation of Artide 5 in the case of Riad and 
Idiah V. Belgium due to the lack of legal certainty or procedural safeguards in 
relation to the applicants' continued confinement in an airport transit zone for 
fifteen and eleven days, respectively, after their asylum requests had been 
rejected.^ Despite the fact that the applicants refused on numerous occasions 
to board flights that had been booked for them, the Court dismissed 
Belgium^s arguments tiiat the applicants "had been free to move and, in 
particular, to leave Belgian territory/'^ The Court held that "the mere fact that 
it was possible for the applicants to leave volimtarily [could not] rule out an 
infringement of the right to liberty"^^ The Court noted in particular that the 
zone was an unsuitable place for residence, and lacked adequate sodal or 
humanitarian assistance,^ 

47. The grounds for finding an arbitrary deprivation of liberty are even more 

39 Amuur v, France [1996] Application no. 19776/92. 

40 Ibid, para. 43. 

41 Ibid, para. 43. 

42 Ibid, para 45. 

43 Mikolenko v. Estonia [2009] Application no. 10664/05, paras. 65, 68. 

44 The applicant was detained for three years and eleven months. Ibid, para. 64. 

45 Riad & Idiab v. Belgium [2008] Application nos. 29787/03 & 29810/03, paras. 64-80. 

46 Ibid, para. 66. 

47 Ibid, para 68. 
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pronounced in the case of Mr. Assange. Unlike Mr. Abdi or the applicants in 
the Ammr case, Mr. Assange has been formally granted asylum. It is 
therefore neither necessary nor appropriate as a matter of law for Hie WGAD 
to second-guess whether Mr. Assange wiU face a real risk of persecution or 
physical harm.** This must be presumed for the purposes of this application. 
It therefore follows that as in the case of Mr. Abdi, neither the United 
Kingdom nor Sweden are entitled to present Mr. Assange with the non-choice 
of remaining within the confines of the Ecuadorian Embassy, or subjecting 
himself to the risk of persecution and harm. As in the Amuur case, Mr. 
Assange cannot be expected to leave the Ecuadorian Embassy of his own 
volition as concrete and reliable assurances regarding non-refoulement have 
been refused. 

48. The duration of Mr. Assange's confinement in the Ecuadorian Embassy 
greatly exceeds the length of confinement in the Amuur and Riad cases. The 
Ecuadorian Embassy also lacks ihe necessary facilities and himianitarian 
services for prolonged residence. Mr. Assange has also been subjected to 
severe and prolonged uncertainty regarding his stahis. His detention is 
indefinite, and therefore arbitrary. 

49. In line with the Amuur case, the refusal of the British and Swedish authorities 
to acknowledge or give effect to the political asylum granted to Mr. Assange 
has frustrated both his right to asyliun and his right to an effective remedy. 



II. The deprivation of Mr. Assange's liberty is arbitrary and illegal. 

50. The WGAD has interpreted its mandate to extend to the following forms of 
arbitrary deprivation of liberty: 

(a) When it is clearly impossible to invoke any legal basis justifying the 
deprivation of liberty (as when a person is kept in detention after the 
completion of his sentence or despite an amnesty law applicable to 
him) (category I); 

(b) When the deprivation of liberty results from the exetdse of the 
rights or freedoms guaranteed by articles 7, 13, 14, 18, 19, 20 and 21 of 
the Universal Declaration of Human Rights and, insofar as States 
parties are concerned, by articles 12, 18, 19, 21, 22, 25, 26 and 27 of the 



48 Ibid, para.77. 

49 This will be developed in Section 11 of this application. 
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International Covenant on Qvil and Political Rights (category U); 

(c) When the total or partial non observance of the international norms 
relating to the right to a fair trial, established in the Universal 
Declaration of Human Rights and in the relevant international 
instnunents accepted by the States concerned, is of such gravity as to 
give the deprivation of liberty an arbitrary character (category HI); 

(d) When asylum seekers, immigrants or refugees are subjected to 
prolonged administrative custody without the possibility of 
administrative or judicial review or remedy (category IV); and 

(e) When the deprivation of liberty constitutes a violation of 
international law for reasons of discrimination based on birth; national, 
ethnic or social origin; language; religion; economic condition; political 
or other opinion; gender; sexual orientation; or disability or other 
status, and which aims towards or can result in ignoring the equality of 
human rights (category V).^ 

51. In the present case, the arbitrary nature of Mr. Assange's confinement in the 
Ecuadorian Embassy is grounded in tiie following factors: 

a.i. The failure of the United Kingdom authorities to give effect to 
the changes in its own law, both in the Supreme Court decision 
and in legislation, either to provide Mr. Assange with an 
assurance regarding non-refoulement, or safe passage to Ecuador 
(Categories II and IV); 

a.ii. The disproportionate nature of the actions taken by the Swedish 
prosecutor, including the insistence upon the issuing of a 
European Arrest Warrant rather than pursuing questions with 
Mr. Assange in the United Kingdom as provided for my mutual 
assistance protocols (Categories I and EI); 

a.iii. The indefinite natixre of this detention, and the absence of an 
effective form of judicial review or remedy concerning the 
prolonged confinement and the extremely intrusive 
surveillance, to which Mr. Assange has been subjected 
(Categories I, m and IV) ; and 

a.iv. The absence of minimum conditions accepted for prolonged 
detention of this nature (such as medical treatment and access to 
outside areas) (Category HI). 

50 Fact Sheet No. 26, The Working Group on Arbitrary Detention, 
htlp://www.ohchr.org/Documents/Publications/FactSheet26en.pdf. 
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Each will be addressed in turn. 



i. British and Swedish authorities refuse to ei^er provide Mr. Assange with an 
assurance regarding non-refouhment, or safe passage to Ecuador. 

52. Mr. Assange has been deprived of his hberty by virtue of his ati^mr,f , 
exercise his fundaxnental and inalienable riglJtoLT^ll'^oCC 
persecution and physical harm. "^"m pouocal 

53. After the Ecuadorian authorities announced that they had eranted nnHf i 
asylun. to Mr. Assange, the Foreign Secretary of t^Ivl^^^^T^ 
Wilham Hague, issued the following statement: ^gaom, Mr. 

"We will not allow Mr Assange safe passage out of the UK, nor is 
there any legal basis for us to do so. The UK does not acc;p7^e 
principle of diplomatic asylum. It is fa^ abiit %^ toiversally accepted 
concept: the United Kingdom is not a party to LT^ 
ms^ments which require us to recognise the gr^nt of dipL^^ 
asylum by a foreign embassy in this country."^' pomatic 

54. This statement is wrong for two reasons. First, even if the UK does not 
recogmse diplomatic asylum, it cannot escape its obligation to reco^ Te 
asylum granted to Mr. Assange asaprotection against f^^^ 
of cruel and mhumane treatment.- To the extent there ai e^cer>M^T^l 
not apply Second, the UK is wrong to not recgnize Mr. A^^^'^^^" 
because customaiy international law requires it to do so Th.J ^ 
be explored in detail. arguments 



A^ The United Kingdom and Sweden are obliged by applicable law and Convention 
obUgaUons to recognise the asylum granted to Mr. AssZge, and no e^cepZ^fy 

55. Article 14 of the UDHR sets out that "Everyone has the right to seek and to 
enjoy m other countries asylum from persecution." seek and to 



51 William Hague, Foreign Secretary statement on Ecuadorian r:n»««™^ «/ j • • 
political as^um to Julian AssangeXAug20I2),h'^/^^^ 
secretazy-statement-on-ecuadorian-govenunent-s-de^^^ 

52 See Annex 16 "Guy Goodwin Gill legal opinion theMatter of (he Application of the 1951 
Convention and 1967 Protocol relating to the Status of Refugees. °* 1951 
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56. The mandate of the WGAD recognises the binding nature of the right to 
asylum, set out in Article 14 of the UDUR, through its expUdt recognition that 
a violation of this right can give rise to a claim for arbitrary detention 
(Category H). The establishment of a further category of arbitrary detention 
pertaining to asylum seekers (Category IV) must also be considered to be 
reflective of the WGAD's recognition of the binding nature of States' 
obligation to firstly consider ^nd ensure an effective remedy for asylum 
seekers, and secondly, ensure that the mechanisms for considering such 
applications do not consign the appUcants to prolonged or arbitrary 
deprivation of their liberty.'^ 

57. The most important aspect concerning Mr. Assange's right to asyhmi is that 
he faces a real risk of cruel and inhumane treatment. The Special Rapporteur 
on Torture has found that at a minimum. Mr. Assange's aUeged source, Ms. 
Manning, was subjected to cruel and inhuman treatment." He also expressed 
the opinion that Ms. Manning had been subjected a prolonged period of 
isolated confinement with a view to coercing her "into 'cooperation' with the 
authorities, allegedly for the purpose of persuading [her] to implicate 
others."®^ ^ 

58. The only reasonable inference from this is that Ms. Manning was subjected to 
such mistreatment in order to obtain evidence against Mr. Assange. 



53 Human Rights Committee Resolution 1997/50; See also Dem)eration No. 5 on situation regarding 
immigrants and asyliun-seekers, 

54 "I conclude that ihe 11 months under conditions of solitary confinement (regardless of the name 
given to his regime by the prison authorities) constitutes at a minimum cruel, inhuman and 
degrading treatment in violation of article 16 of the convention against torture. If the effects in regards 
to pain and suffering inflicted on Manning were more severe, tfiey could constitute torture." E 
Hlkington, Bradley Manning's treatment was cruel and inhuman, UN torture chief rules, The Guardian 12 
March 2012, http://www.theguardian.conVworld/2012/mar/12/bradley-maiming-crIiel-inhumm ' 
treatment-im; see also Report of the Special Rapporteur on torture and other cruel, inhuman or 
degrading treatment or punishment, Juan E. Mendez, Addendum, 29 Febniary 2012 
A/HRC/19/61/Add.4, http://image.guardian.co.uk/sys- 

mes/Guardian/documents/2012/03/12/A_HRC_19_61_Add.4_EFSonly-2.pdf?guni=Artidem%2^ 
%201ink. ^ 

55 E. Hlkington, Bradley Manning's treatment was cruel and inhuman, UN torture dtief rules. The 
Guardian, 12 March 2012, Mr. Assange's central lole in the Manning proceedings is also'exemplified 
by the fact that "[i]n the course of making that argument, the government's prosecutors keep 
mentioning Assange's name. Over and over. So far in the trial he has been referenced 22 times " Matt 
Sledge, Julian Assange Emerges As Central Figure In Bradley Manning Trial, Huffuy ton Pr«t 19 June 

2013, http://vmw.huffingtonpost.com/2013/06/19/iulian-assange-hradley-mannine- 
trial_n_3462502Jitml. 
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Accordingly, apart from the fact that the mistreatment meted out to Ms 
Manning acts as a litmus test concerning the fate of Mr. Assange if he were to 
be extradited to the United State, it can already be concluded that any 
proceedings in the United States would be tainted through the use of 
information extracted through such measures. These aspects, both 
cumulatively and independently, give rise to an erga omnes dutv on aH fifafpg 
to take necessary measures to protect M r. Assange from such a fafP » Asvlum 
- as a protection against refbulement - is one such meamirp Conversely, non- 
recognition of Mr. Assange's asylum, undermines his protection against cruel 
and inhumane treatment, and is thus incompatible with the United 
Kingdom's and Sweden's respective obligations under the Convention against 
Torture. 

59. As confirmed in official correspondence from the authorities of Ecuador, in 
granting Mr. Assange asylxun, 

"The Government of Ecuador found Mr. Assange had a well-founded 
fear of being persecuted for reasons of his political opinions in the form 
of his WikiLeaks work. It was also found that there is a real risk of 
retaliation by the country or countries related to the information 
published by Mr. Assange, and that this retaliation may endanger Mr. 
Assange's safety, liberty, and even his life. It was also found that Mr. 
Assange's circumstances made him unable and/or unwilling to avail 
himself of the protection of Australia, the country of his nationality 
[. . .] In his announcement of the asylum decision, Ecuador's Minister of 
Foreign Affairs, Chancellor Ricardo Patifio, explained that the 
principles applicable to the asylum case of Mr. Assange, mainly the 
principle of non-refoulemmt, are enshrined in the set of instruments, 
standards, mechanisms and procedures provided for the corpus of 
international law including the Convention on the Status of Refugees 
1951 and its 1967 Protocol. The government of Ecuador notes that the 
Charter of Fundamental Rights of the European Union, in its arlide 18, 
recognizes the right to asylum."^ 



56 As observed by the Special Rapporteur on Torture, Ihe obUgation to take measures to prevent 
torture (and cruel and inhumane treatment " transcends ihe items enumerated spedficaDy in the 
Convention, [against Torture]." The customary non-refoulement rule is one such measure, but "the 
non-refbulement obligation is a specific manifestation of a more general principle that States must 
ensure that their actions do not lead to a risk of torture anywhere in the world. There is a dear 
negative obUgation not to contribute to a risk of torture." Report of the Special Rapporteur on Torture 
on Hie Exclusionary Rule A/HRC/25/60 , 10 April 2014, paras 44-46. 

57 Letter to Julian Assange's Swedish lawyers from tbe Embassy of Ecuador to Sweden, 15 July 2014 
Annex 13. ^ ' 
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60. Ecuador's decision to grant asylum to Mr. Assange was clearly motivated by 
the risk he faced of political persecution and physical harm, and issued within 
the framework of the protection against refoulement, as set out in Article 14 of 
the UDHR, and numerous other conventions to which Ecuador is a party 
(which are detailed in its asylum decision), including the 1951 Convention, to 
which the United Kingdom and Sweden are contracting parties.^ 

61. If a Contracting State undermines the objective of the grant of asylum by 
extraditing a refugee, who has been granted asylum by another State, to the 
State which was the source of the risk which fonned the basis for the ^lum 
"the protecting or asylum State may justifiably object to the potential 
r^oulement of "its" refugee. In such a case, the refusal to accept the latter's 
determination of status, followed by extradition of the refugee, constitutes a 
putative wrong to the protecting State." ® 



62. Article 33(1) of the 1951 Convention further prohibits anj: Contracting States 
from expelling or returning a refugee (inrespective as to which State granted 
the refugee status) to a territory where his life or freedom could be threatened 
on account of political opinion inter alia. The broad wording of the artide 
protects refugees from expulsion to anv territory which constitutes such a 
risk. The fact that a refugee has been granted asylum due to a risk linked to 
State A, protects the refugee from expulsion to State B if he would also face a 
similar risk to life or freedom there. 

63. The terms of the 1951 Convention also do not specify or require that asylum 
applicants must be physically present in the State where asylum is 
requested.*^ 

64. The prohibition on expulsion to anj: territories where ihe refugee could face a 
prohibited risk also applies to expulsion from Embassies.*' The Human Rights 
Committee also accepted that the expulsion of a dual Iraqi-US national from 
the Romanian Embassy in Baghdad to ihe US authorities could have engaged 
Romania's responsibilities if it had been foreseeable at the time of the 



58 The United Kingdom ratified it on 11 March 1954 (without reservations), and Sweden ratified it on 
26 October 1954 (without reservations). 

59 G. S. Goodwin-GiU & J. McAdam, The Refugee in IntermHotud Lao, Oxford: Oxford Universitv Pr«« 
3rd ed., 2007, 554 (internal footnotes omitted). ^ ' 

60 W. Kalin, M. Caroni, L. Heim, 'Article 33, para.l', in A. 2jmmerman, ed.. The 1951 Conpention 
relating to the Status of Refugees and its 1967 Protocol: A Commentary (Oxford Universitv Press 2mn r« 
1327-95,1380-81. ' ».tuii;pp. 
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expulsion that there was a risk that the person's rights would be violated.*^ 
This case suggests that far from breaching international law by refusing to 
expel a person wanted by the tenatorial State, the Embassy authorities would 
in fact violate international law if they were to expel the person 
notwithstanding the existence of a real risk of harm or violation of the 
person's rights. 

No Exceptions Apply to the Obligation to Recognize Mr. Assange's Asylum. 

65. In a 1978 statement, UNHCR Executive Committee formally concluded that 

"the very purpose of the 1951 Convention and the 1967 Protocol 
implies that refugee status determined by one Contracting State will be 
recognized also by other Contracting States [...] refugee status as 
determined in one Contracting State should only be called into 
^question by another Contracting State when it appears that the person 



61 As observed by Zimmerniaii and Mahler, "Article lA para. 2 only requires that the person seeldne 
refugee status must be 'outside the country of his nationality." A person possessing a nationaKty and 
seeking protection must therefore not necessarily be present in a foreign country in order to fall 
within the scope ratione personae of Art lA, para. 2. Ralher, refugee status may be acquired e g in 
the High Seas, m the coastal waters of another State, or on land tenitory which does not form' pit of 
any given State.'^A. Zimmerman and C. Mahler, ' Article lA, para. 2', in A. Zimmerman ed m 1951 
Convention relating to the Status of Refugees and its 1967 Protocol: A Commentary (Oxford University 
Press, 2011), pp. 281-465, 441-3. Given that any tenitorial limitation concerning the procedure for 
applying for asylum would have significant implications for the operation and efficacy of the 1951 
Convention, if the drafters of the Convention had required or intended such a limitation it should 
have been included expressis verbis. State practice in relation to the implementation of the 1951 
Convention also demonstrates that there is no legal requirement that asylum seekers must be 
physicaUy present in the State from which asylum is sought. See C. Heirv M. de Donato Exphrinsi 
Avenues for Protected Entry in Europe, Italian Council for Refugees, 2012, pp.52-60; G Noll J FaeCTland 
Sfl/B Avenues to Asylum? The Actual and Potential Role of EU Diplomatic Representations' in Pmcessing 
Asylum Requests, Danish Center for Human Rights, UNHCR, 2002, pp. 34 Penmark) 42 (BrancB) -57 
(Spain), 80 (Canada), 89, 94 (United States of America). 

62 According to a commentary by Lauterpacht and Bethieham, "The relevant issue will be whether it 
is a place where the person concerned will be at risk. IWs also has wider significance as it suggests 
that the principle of non-refoulement will apply also in circumstances in which the refugee or asylum 
seeker is within their country of origin but is nevertheless under the protection of another ContractinE 
State. This may arise, for example, in circumstances in which a refiigee or asylum seeker takes refill 
in the diplomatic mission of another State or comes under the protection of the armed forces of 
another State engaged in a peacekeeping or other role in the country of origin. In principle in such 
circumstances, the protecting State will be subject to the prohibition on r<^lenient to territo^ where 
the person concerned would be at risk." E. Lauterpacht and D. BetWehem. Zfte Scope and Content ofAe 
Principle ofNon-r^ulement, in E. FeUer. V. Tiirk. F. Nicholson (eds.). Refugee Protection in International Law 
(Cambndge: Cambndge University Press, 2003) at para 1 14. 

63 Mohammad Munaf v. Romania, CCPR/C/96/D/1539/2006, UN Human Rights Committee ffffiO 21 
August 2009. c^nj^v.;,^! 
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manifestly does not fulfil the requirements of the Convention"/ 



66. Both the United Kingdom and Sweden are contracting parties to the 1951 
Convention.^ Neitiher ihe United Kingdom nor Sweden have claimed that 
Ecuador committed a 'manifesf error in granting asylum to Mr. Assange, nor 
would there be any evidentiary basis for them to do so. 

67. Apart from the 1951 Convention, Article 18 of the Charter of Fimdamental 
Rights in the European Union also provides that all members of the European 
Union must guarantee the right to asylum "with due respect for the rules of 
the Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967 
relating to the status of refugees and in accordance with the Treaty 
establishing the European Community/'^^ 

68. Article 14, paragraph two of the UDHR sets out a narrow^^ exception to the 
right to asylxmi, which may not be invoked for "the case of prosecutions 
genuinely arising from non-political crimes or from acts contrary to the 
purposes and principles of the United Nations." 

69. Mr. Assange falls outside of the scope of any reasonable interpretation of this 
exception. Over the last four years, he has been the subject of a highly 
politicised United States national security investigation ''xmprecedented in 
scale and nature."^ The United States investigation arises out of Mr. Assange's 
publishing activities which are protected under the United States First 
Amendment, article 19 of the UDHR, article 19 of the ICCPR, and article 10 of 

64 UNHCR Executive Committee, Conclusion no. 12 PCXIX), 1978 Report of the 29^ Session: UN doc. 
A/AC.96/559,para. 68.2. 

65 The United Kingdom ratified it on 11 March 1954 (without reservations), and Sweden ratified it on 
26 October 1954 (without reservations). 

66 (2000/C 364/01), http://www.europarl.europa.eu/charter/pdf/text_en.pdf. 

67 The Permanent Court of Intematiorial Justice observed in Nationality Decrees: "an exception does 
not . . . lend itself to an extensive interpretation." Nationality Decrees Issued in lUnisia and Morocco 
(French Zone) (Advisory Opinion) (1923) PCU Series B No 4, 25. The European and Inter-American 
Human Rights Courts have also confirmed that exceptions must be narrowly interpreted: tfiey shoidd 
not be permitted to swallow the rule, or render the protection of guaranteed rights illusory. See Klass 
V Germany App. No. 5029/71, ECHR (1978) Series A, No. 28, at 21, para. 42, in which the ECHR ruled 
that exceptions to Convention rights must be narrowly interpreted. Similarly, Judge Can^ado- 
Trindade stating in his Concurring Opinion in Caesar v Trinidad v Tobago concluded that 'permissible 
restrictions (limitations and derogations) to the exercise of guaranteed rights [of human rights 
conventions] are to be restrictively interpreted' (lACtHR (Ser. Q, No. 123 (2005) para. 7). 

68 The investigation comprises the FBI and at least 10 other US agencies. Annex 1, para 2, 19, 66-71 
and Annex 2. 
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the ECHR. On 19 June 2014, 54 organisations, including Human Rights Watch 
the American Qvil Liberties Union (ACLU), and Article 19, signed an open' 
letter to US Attorney General Eric Holder demanding that he drop the 
ongoing investigation against Mr. Assange.^ The intervening Swedish arrest 
warrant has been issued for the purpose of questioning Mr. Assange in order 
to determine whether the preliminary investigation in Sweden wiU lead to an 
indictment.^ 

70. When Mr Assange entered the Ecuadorian Embassy, the Embassy released a 
statement that Mr. Assange's present in the Embassy should "in no way be 
mterpreted as the Government of Ecuador interfering in the judicial processes 
of either the United Kingdom or Sweden."^ The Ecuadorian authorities 
granted asylum to Mr. Assange after two months of detailed consideration of 
his case, and after all attempts to secure diplomatic assurances conamine 
refoulement failed." ° 

71. Mr. Assange has also repeatedly attempted to ensure that the exercise nf hi. 
fundamental right of asylum does not hinder the Swedish orelimmai^ 
mvestigation, for example, by making himself available to be interviewed hi 
the Ecuadorian Embassy or via video-link, by submitting a written statement 
or by seeking assurances that he will not be refouled to the United States There 
is therefore absolutely no basis for finding that it has been "invoked" in the 
sense implied by Article 14(2) of the UDHR. For the same reasons the 
exceptions to the 1951 Convention are also inapplicable. 

Mr. Assange Faces a Serious Risk of Refoulement to the United States. 
72. Article 19(2) further provides that "No one may be removed, expeUed or 
extradited to a State where there is a serious risk that he or she would be 
subjected to the death penalty, torture or other inhuman or deeradine 
treatment or pimishment." 



69 Annex 14 



70 The Prosecutor stated in an Lnterview on 5 December 2010, that "We have only heard one side fof 

t?' T ^"^Tj^"'""^''" ^«PP^- too early to detennine whether 

he will be charged." See Annex 6. *u"cwii«ner 

71 19 June 2012, http://wwweaiadorembassyuk.org.uk/new!?/statement-<m-juBan-ass«^^ Hie 
statement is ated in: http://repository.lawumich.edu/cgiMewcantentcgi?artide=1059&amtexb^ 

72 See Dedarad6n del Gobiemo de la Republica del Ecuador sobie la solidtud de asUo de Julian 
Assange Comunicado No. 042, Ministry of Foreign Affairs, Trade and Integration of Ecuador 2012 

http://www.webdtation.org/69xdGRSLN, http.//www.webdtation.oig/69xdGRSLN English' ' 
translation in Annex 5. 
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73. Provisions such as these were relied upon by Ecuador as part of the basis for 
its decision to grant asylum to Mr. Assange." Since both the United Kingdom 
and Sweden are members of the European Union, it would be unlawful and 
thus arbitrary for them to disregard tiiese obligations. 

74. The hypothetical possibility that diplomatic assurances might be obtained in 
the future (i.e. after the asylimi seeker is expelled) has been rejected by the 
EGtHR as unacceptable. In Amuur v. France, the Court ruled that the fact that 
France had obtained diplomatic assurances from Syria prohibiting onward 
extradition to Somalia after asylum seekers had akeady been expelled from 
French territory, did not satisfy France's positive duty to protect the asylum 
seekers from harm:'* the Court emphasised that the possibiHty of departure 
"becomes theoretical if no other coimtry offering protection comparable to the 
protection they expect to find in the country where they are seeking asylum is 
inclined or prepared to take them in."'' 

75. Although the UK Foreign Secretary averred to Ecuador in October 2012 that 
the Uiuted Kingdom would work towards producing a legal text to secure Mr. 
Assange's human rights protections,'* no such assurances or legal texts have 
been produced or finalised. In June 2013, the United Kingdom abandoned 
plans to form a legal commission in order to formulate such a legal text." Its 
withdrawal from this process coincided with reports concerning the 
assistance provided by Mr. Assange to Edward Snowden in relation to the 
attempt by the latter to exercise bis right to daim asylum. 

76. Notably, Sweden has recently been found by the Committee against Torture to 
have contravened its obligation to take adequate steps to protect persons in its 
territory from the risk of torture, or cruel and inhumane treatment. In that 
particular case, Sweden allowed Mr. Agiza to be seoetly apprehended and 
handed over to the CIA at Bromma airport in Sweden, where he was shackled 
and forciblv administered sedatives by suppository before being flown to his 

73 Letter from the ambassador of Ecuador to Sweden to Per lE. Samuelson and Thomas Olsson, (15 
July 2014) Aimex 13. ' " " 

74 y4muur v. France [1996] Application no. 19776/92, paras. 11 and 48. 

75 Ibid. para. 48. 

76 FCO Note Verbale October 2012, Annex 8. 



77 The Foreign Minister of Ecuador stated in October 2013 (reported on 22 October 2013) that UK had 
pulled out of the plan to form a legal commission to resolve the matter. 

http://ww.eluniverso.com/notidas/2013/10/22/nota/1619641/londres-desiste-aearK»mision-ie^ 
caso-assange-dice-patino. 
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country of origin, Egypt, and subsequently imprisoned and tortured,^ The 
Committee also concluded that the mere provision of diplomatic assurances 
was an insufficient measure to protect the applicant due to the absence of any 
binding mechanism for their enforcement. 

77. The Human Rights Committee also found that in the Alzeiy case that Sweden 
had violated Article 2 and 7 of the ICCPR by allowing Mr. Alzery to be 
rendered by the OA to Egypt (where he was subjected to ill-treatment), and 
failing to conduct an effective criminal investigation in relation to the actions 
of the Swedish authorities who had allowed the rendition to occur.^ 

78. The fact that these instances were not isolated cases is further underscored by 
reports that the Swedish Secret poKce recently facilitated the rendition of two 
of its nationals from a secret US-run prison in Djibouti to die United States.** 

79. These cases evidence the fact that Swedish authorities are both highly 
susceptible to pressure from the United States of America, and willing to 
ignore their obligations under human rights treaties and conventions in order 
to maintain their relations with the United States. This is particularly the case 
with anything Wikileaks-related: for instance, a seiuor Swedish intelligence 
advisors expressed in state media the position that Sweden's close 
intelligence cooperation with the United States would be jeopardised by Mr. 
Assange's activities in Sweden." 

80. The United K ingdom has also demonstrated its willingness to assist the 

78 Agiza v. Sweden (Commiimcation No. 233/2003, U.N. Doc. CAT/Cy34/D/233/2003 (2005). 

79 Alzery v. Sweden, Human Rights Committee, No. 1416/2005, at para. 11.7 (Oct 25, 2006), para. 11.7. 

80 Renditions continue under Obama, despite due-process concerns, Washineton Post. 1 January 2013, 
http://www.washingtonpost.com/world/national-seamty/rmditionsKX)ntinue-underK)bama-d^ 
due-process-concen\s/2013/01/01/4e593aa0-510241e2-984e-flde82a7c98a_storyJitinl;''SAPO helped 
US prosecute Swedes" http://www.svd.se/nyheter/utrikesi/sapo-l^alpte-usa-atala- 
svenskar_8205708.svd. Of further relevance is the case of Kassir, which wa summarised in a letter 
from Mr. Assange's UK solicitor Gareth Peirce to the Australian Foreign Mnister Paul Rudd. Kassir 
was a Swedish national who successfully challenged a US extradition request in the Swedish courts 
on the grounds that the Swedish extradition treaty excludes Swedish nationals ftom extradition to the 
US. Kassir was freed from prison.Kassir was also a Lebanese national, and was subsequenfly arrested 
in Prague airport while in transit to Lebanon, and extradited to tiie US. According to Swedish press 
reports, the Swedish special police, SAPO, appeared to have cooperated in this manoeuvre: link 
http://dn.se/nyheter/sverige/jag-alskar-bin-ladin); see Letter to Minister Kevin Rudd 15 September 
2011 http://www.scribd.com/doc/72747954/Letter-Garcfh-Peirce-to-Minister-Rudd. 

81 Piratpartiets samarbete med Wtkileaks: 'Risk for sdmre relation tiU USA', SVT, 18 August 2010, 

http://www.svt.se/nyheter/sverige/piratpartiets-samarbete-ined-wikileakfr-risk-for-samre-rdatiQ^ 
usa (Archive: https://archive.today/hHcle) See also Annex 1 at para 90. 
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United States of America in relation to its CIA extraordinary renditions 
program, which contravenes the United Kingdom's human rights 
obligations.^ 

81. The United Kingdom and Sweden have an obligation to ensure Mr. Assange's 
asylimi and non-refoulement, or at the very least to consider it as a relevant 
factor when determining the necessity and proportionality of the continued 
execution of Sweden's arrest warrant.^ Both Sweden and the United Kingdom 
have therefore violated their duty to provide concrete assurances that Mr. 
Assange will never face proceedings where he could be subjected to inhtunan 
or degrading treatment or punishment.^ 

The right to asylum (and the related protection against refoulement) is recognised under 
customary international law. 

82. States must prioritize claims of asylum over bilateral extradition obligations.^ 

83. Significantly, the International Criminal Court (ICC) has recently referred to 
the right to political asylum (and its related protection against refoulement) as 
having attained the status of jus cogens. The ICC fotmd that although it was 
obliged, by virtue of the terms of Article 93(7) of the ICC Statute, to return 
three detained witnesses to the Democratic Republic of the Congo (DRC) to 
stand trial there, it could not fulfil this obligation if to do so would frustrate 
the right of the detained witnesses to claim asyliun from the DRC in territory 
of The Netherlands.^^ 

84. The ICC Appeals Chamber ruled that it was obliged to release witnesses from 
the ICC detention imit onto Dutch territory, in order to give effect to the 

82 Globalizing Torture - CIA Secret Detention and Extraordinary Rendition, Open Society Foimdation 
(2013), pp. 113-117 (UK section), 

http://www.opensode^oundations.org/sites/default/£Ues/globalizmg-to^^ 

83 In a letter to the Ecuadorian authorities, the Foreign Secretary of the United Kingdom confirmed 
that the "Government of Ecuador's purported decision to grant diplomatic asylum to Mr. Assange can 
have no impact on the decision of the UK Courts, and there is no basis for the Courts to re-examine 
the case/' FCO Note Verbale October 2012, Annex 8. See also findings of the Swedish District Court, 
Annex 9. 

84 In a press conference on 16 July 2014, the Swedish prosecutor stated "I am not aware of any 
investigations in the United States". Annex 6. See also Annex 1 and Annex 2. 

85 Article 53 of the Vierma Convention on tiie Law of Treaties requires States to prioritise their duty to 
fulfil and repect jus cogens obligations over bilateral or multilateral treaty obligations. 
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witnesses' right to claim asylum in The Netherlands.*^ Since the claim was 
pending before the Netherlands, the ICC had no competence or legal 
authority to continue to detain them in the ICC detention unit, or to t^e 
measures that could interfere with the ability of the Dutch authorities to give 
effect tfie witness's right to an effective remedy as concerns their asyhmi 
claims. ^ 

85. In the same manner that the ICC found that it would be illegal and arbitrary 
for It to continue to detain the witnesses in the ICC detention unit or to 
frustrate the ability of the witnesses to enjoy an effective remedy should their 
appUcation be successful, it is illegal and arbitrary for the United Kingdom to 
obstruct the right of Mr. Assange to enjoy an effective remedy as concerns his 
asylum application addressed to Ecuador (i.e. through safe passage to 
Ecuador). ° 

Diplomatic Asylum Under Customary Intemationai Law 

86. Although diplomatic asylum is not the only basis for asylum asserted by 
Ecuador, states have a right under customary intemationai law rule to grant 
diplomatic asylum, and this right is universal. Whenever states had be^n 
asJced to grant to an individual diplomatic asylum, they have done so in'a 
way that evidenced their belief in an existing customary norm. This L not 
only the general practice of States, but also a general practice accepted as law 
as set out in Article 38(l)(b) of flie Stahite of the Intemationai Court of 
Justice. 

87. Numerous states have promoted the institution of diplomatic asylum 
mcluding, Aus tralia, Austria, Belgium, Canada, France, Jamaica, Norway 

86 Vrosecutor v. Katanga, 'Decision on the application for ihe interim release of detained Witnesses 
DRC- D02-P-0236, DRC-D02-P-028 and DRC-D02-P-0350', 11 October 2013, ICC-OIAM^OI^S 
tENG http://vmw.icc-cpi.int/iccdocs/doc/docl6795^^^ at para 30, citing "footnotes 35 and 36 of 
ttie Advisory Opimon of the UN High Conmussioner for Refugees, dted at f^^^ 
201 Deasion; see also Jean Alain, "The Jus Cogens nature of non-iefbuiement", 13(4) Jntematinll 
Journal of Refugee Law (202), pp. 53-58." cmauonai 

87 Qrderonfhein^lemailatiQnQfflieoooperationagiBenMtfte 

Qjr^oc3ndudedpuisuantariide»(7)QftheStatul^ICC-01/OM para 34 nara 

http://www.icc-cpi.int/iccdocs/doc/docl714058.pdf. ' f ■ -/ptira. 

88 Paras. 24-29. The legal basis for these conclusions was article 21(3) of the ICC Statute which 
requires the ICC to apply its legal framework in a manner which is consistent with "int^tionaflv 
recogmsed human rights". Its decision must therefore be considered to be reflective of the 
intemationai customary law position on this point. 

89 Statute of the Intemationai Court of Justice, 26 June 1945, 1 UNIS 993 
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Spain, Sweden, and the United States.*" The United tCtnf r dom ha« fr^ .^,^y 
granted diplomatic asylum on human itarian ^ounH«- famously, it was 
prepared to grant diplomatic asylum to a large number of persons in its 
Embassy in Tehran tmder the Shah.'^ 

88. There is a rich history of states granting diplomatic asylum throughout the 
twentieth century. During the Spanish Civil War/fourteen embassies and 
legations granted asylum in embassies and legations in Spain; eight of these 
were Latin American, the rest European.'^ In August 1989, West Germany 
granted diplomatic asylum to numerous East Germans; several states granted 
diplomatic asylum to various Albanians in 1990. In China in 2002, several 
foreign embassies granted diplomatic asylum to North Korean defectors and 
ultimately secured their safe passage. The United States Embassy in Budapest 
granted diplomatic asylum to Cardinal Mindszenty in the period of 1956 untH 
1971, when a resolution was brokered by the Pope. In many of these cases the 
asylees were afforded safe conduct out of the embassy and out of the 
coimtry.*^ 

89. Reports and resolutions drawn up by bodies such as the International Law 
Association (ILA) and the InsHtut de Droit International point in the same 
direction as the general practice of states simunarized above.** 

90. The general practice of states in relation to the granting of refuge or asylum, 
in embassies or legations, is based on a humanitarian directive that has entered 
into general practice accepted as law.'' 

91. In order to be effective, this rule contains tihe duty of the territorial state to 
grant safe conduct. As Jamaica observed in 1975, the regime of diplomatic 



90 Annex 15, paras. 3-4. 



91 P Sykes, The Biography of Sir Mortimer Durand (Cassd & Co, 1926) 233; IRoberts, Satow's DiphnuOic 
Practice (6th edn, Oxford University Press, 2009) at [8.26]. 

92 The other countries included Belgium, Norway, the Netherlands, Poland, Romania, and Turkey. 
UN General Assembly, Question of Diplomatic Asylum: Report of the Secretary-General. 22 SeDtember 
1975, A/101 39 (Part H) [148]. ^ 



93 Specifically, the Western German case, the Albanian case, the South Korean case, and the US 
granting diplomatic asylum to Chen Guancheng. For citations see generally Annex'lS. 

94 Aimex 15, para. 6. 

95 For a detailed analysis of the relevant humanitarian standards, see Annex 15, para. 7. 
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asylum "will be ineffective without tiie corresponding obligation of territorial 
states to grant safe-conduct of the asylees out of the country/'^^ 

92. Further, the rule of customary international law has been given expression in 
the Organization of American States (OAS) Treaty on Asylum and Political 
Refuge of 1939/'' which has been ratified by 15 OAS states.^* The 1954 Caracas 
Convention on Diplomatic Asylum,^ which also codifies the right to grant 
diplomatic asylum, as well as the duty of the territorial state to guarantee to 
safe conduct, has been ratified by 14 OAS states/°° 

93. The Caracas Convention gives expression to this rule of logic and of general 
intemational law in Article XU: 'Once asyltmi has been granted, the state 
granting asylum may request that the asylee be allowed to depart for foreign 
territory, and the territorial state is xmder obligation to grant immediately, 
except in case of force majeure, the necessary guarantees, referred to in Article 
V, as well as the corresponding safe-conduct/ 

94. Finally, the Intemational Court of Justice in Asylum^^^ recognized that asylum 
protects the political offender against any measures of a manifestly extra-legal 
character which a govermnent might take or attempt to talce against its 
political opponents'.^*^ Nonetheless, Peru and many other Latin-American 
states subsequently became parties to the Treaty on Asylum and Political 
Refuge of 1939, which broadens the ambit of the right of states to grant 
diplomatic asylum, as compared to the 1933 Montevideo Convention. 



96 UN Doc A/101039 (1975) (Parti), 'Jamaica'. 

97 Treaty on Asylum and Political Refuge, Montevideo, 4 August 1939 (in force, 29 September 1954), 
OEA/Ser.X/1 Treaty Series 34; (1943) 37 AJIL Supplement 99-103 

98 Chile, Colombia, Costa Rica, Cuba, Dominican Republic, Ecuador, Guatemala, Haiti, Honduras, 
Mexico, Nicaragua, Panama, Paraguay, and Peru. 

99 Convention on Diplomatic Asylum, Caracas, 28 March 1954 (in force, 29 December 1954), OEA 
Treaty Series 18. 

100 Argentina, Brazil, Costa Rica, Dominican Republic, Ecuador, El Salvador, Guatemala, Haiti, 
Mexico, Panama, Paraguay, Peru, Uruguay, and Venezuela. 

101 Colombian-Peruvian Asylum Case (Colombia v. Peru), Judgment, ICJ Reports 1950, pp. 271-78. For a 
discussion of why the Asylum case does not limit the customary intemational law rule, see Annex 15 
para. 9. 

102Jfc/rf.pp.284. 
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95. Even if, as a matter of substance, the United Kingdom and Sweden consider 
that they are not obliged to recogiuse or give effect to the asylum afforded to 
Mr, Assange, as a matter of process, they were still obliged to ensure that their 
disagreement did not effect of depriving Mr. Assange of his liberty in an 
arbitrary and protracted manner. At the very least they were obliged to take 
steps to ensure that their disagreement with Mr. Assange's right to this 
remedy did not prejudice the following rights: 

a.i. His presumption of innocence; 

a.ii. His right not to be detained for an xmreasonable length of time; 

a.iii. His right to defend himself; 

a.iv. His right to receive appropriate medical treatment; 

a.v. His right to be housed in an appropriate a premises; 

a.vi. His right to receive legal advice without being monitored (or 
without the fear of being monitored); 

a.vii. His right to appropriate facilities to receive family visits; and 

a.viii. His right to fresh air, sunlight and outside exercise. 

ii. The disproportionate nature of the Swedish prosecutor's refusal to 
interview Mr. Assange outside of Sweden. 

96. For over two years, the Prosecutor has refused to consider alternative 
mechanisms, which would allow Mr. Assange to be interviewed in a manner, 
which was compatible with his right to asylum. For example, the Prosecutor 
has rejected requests: 

a.i. to interview him via video link; 

a.ii. to interview him in the premises of tihe Embassy of Ecuador; 
a.iii. to receive his written statement; or 

a.iv. to secure assurances from tihe Swedish authorities regarding 
non-refoulement to the United States of America, should Mr. 
Assange travel to Sweden for the interview. 

97. Even if the decision to issue an arrest warrant against Mr. Assange was in 
accordance with Swedish law at the time it was issued, the lawful character if 
this decision, has been vitiated by the disproportionate and grave nature of its 
consequences. 
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98. In a press conference delivered on 16 Jtdy 2014, and in response to the 
question why Mr. Assange had not been charged, the prosecutor replied: 

"The Swedish Code of Procediue places obstacles. The Procedural 
Code requires that we give tiie suspect a chance to give his version. The 
Procedural Code requires tihat tiie specific accusations are shared witii 
the defendant at an interrogation. The Procedural Code furtiier 
requires that we give the suspect access to tiie entire case file before we 
are able to lay charges. The suspect should have the ability to ask for 
additional investigative measures. Once all these steps have been 
taken, it is possible to indict. 

None of the prospective steps detailed by the prosecutor have been taken. 

99. The principle of proportionality is a fundamental principle of international 
law, which applies to the protection of human rights, particularly in the area 
of deprivation of liberty. For example, remand in custody on criminal charges 
must be reasonable and necessary in all flie circumstances.'" The WGAD has 
also referred to principle of proportionality as a principle of international law 
which influences the right not to be arbitrarily detained. In communiratinnfi 
55/2011 and 4/2011 the WGAD held that: 

"the principle of proportionality always requires that detention be 
used only as a last resort, and that when it is used, strict legal 
limitations and effective judicial guarantees must be in place."^*® 

100. Mr. Assange has made himself fully available to be interviewed by the 
Swedish Prosecutor in a range of ways. The Prosecutor has refused to explore 
any of these options.^*^ The arrest warrant should be considered to be a last 
resort when the Prosecutor has not explored any other possible options. 

101. In this regard, even if the Prosecutor had concerns regarding the 
efficacy of such alternative options, the principle of proportionality dictates 
that the Prosecatbr should first examine in practice whether the alternative 
methods are indeed inadequate. In a press conference on 16 July 2014, the 



103 See Annex 6 

104 See, e.g., 305/1988, Van Alphen v. The Netherlands, para. 5.8; 1369/2005, Kulov v. Kyigyzstan, 
para. 8.3. 

105 Al Jabouri v. Lebanon, Op No. 55/2011 (2011), para 21; Yambala v. Switzerland, Op No. 4/2011 
(2010), para. 18. 

106 Annex 11. 
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Swedish prosecutor said: 

"Even if it were possibly to hold interrogations with [Mr. Assange] at 
the embassy- I do not know whether it is legally possible -then the 
question still remains about how would a prosecution, if one were to 
be brought, be able to be held? How would we conclude this if we wish 
to prosiecute and hold a trial when he has said that he absolutely 
refuses to come here? 

I cannot go into any further detail about the considerations I have 
made. But in short, these considerations have led to the conclusion that 
at present there are no reasons to try out this complicated process 
which would consist in repeated applications for legal assistance in 
criminal matters. "^^ 

It is grossly disproportionate and unreasonable that the Prosecutor simply 
dismissed these possibilities on the grounds of entirely hypolhetical concerns 
that might never have eventuated. ^^'^ 

102. Chapter 23, §4 of the Swedish Code of Judicial Procedure, the primary 
instrumeiit go vemiiig the rights of accused during preliminary investigation, 
provide that, 

"The investigation should be conducted so that no person is 
unnecessarily exposed to suspicion, or put to xmnecessary cost or 
inconvenience. The preliminary investigation shall be conducted as 
expeditiously as possible. When there is no longer reason for pursuing 
the investigation, it shall be discontinued." 

103. A review of Swedish practice, prepared by 16 prominent legal NGOs 
for submission to the Uruted Nations Himian Rights Coimcil, demonstrates 
that Swedish Prosecutors routinely interview persons outside of Swedish 
territory, pursuant to international agreements which allow and facilitate such 
a process.^°^ Suspects in both less serious and more serious preiiminary 
investigations have been interviewed in Germany, the United Kingdom, 
Serbia, and even in the Swedish Consulate in the United States of America.^^° 

104. The disproportionality of the Prosecutor's decision is also aggravated 



107 Annex 6. 

108 Annex 11. 

109 'Joint Submission for the 21'* Session of the Universal Periodic Review of the Kingdom of 
Sweden', paras 31 and 32, http://justice4assangexom/IMG/pdt/NGOs_.UPR_Sweden_EngU 
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by her failure to take into consideration Mr. Assange's fundamental right to 
asylum, espedally in the context of the refusal of the Swedish authorities to 
provide assurances regarding non-refoulement. The Prosecutor has alternative 
mechanisms to secure information from Mr. Assange. If Mr. Assange leaves 
_ the confines of the Embassy, he forfeits his most effective and potentially onlv 
protection against refoulement to United States of America. Any hypothetical 
mvestagative inconveniences regarding tiie interview of Mr. Assange by video 
link or m tiie Embassy pale into insignificance when compared to the grave 
nsk that refoulement poses to Mr. Assange's physical and mental integrity 

105. Since the preliminary investigation has not progressed since 2010 it 
has not been completed in violation of Mr. Assange's right to a speedy 
resolution of the allegations against him (as per Article 14(1) of the ICCPR) 
The existence of a confidential preliminary investigation against Mr. Assange 
was unlawfully disclosed to the media by the Swedish Prosecution Authority, 
withm hours of its commencement, in August 2010^". Since that time Mr 
Assange has had no means to dispel this long shadow of suspicion. Whereas 
tiie complainants" have been interviewed several times, Mr. Assange has 
been deprived of the ability to be heard, and to dear his name THp 
prosecutor's refusal to interview him in tiie Ecuadorian Embassy is therefore 
contirary to the presumption of innocence and the right to fair proceedings as 
It prolongs the suspidon against Mr. Assange whilst simultaneously 
depnvmg him of the means to contest it. . 

06. By virtue of the fact that Mr. Assange has been denied tiie opportunity 
to provide a statement (which is a fundamental aspect of the audi alteram 
partem principle) and access to exculpatory evidence, Mr. Assange has also 
been demed the opportunity to defend himself against the allegations This is 
contrary to Prindple 11(1) of the Body of Prindples for the Protection of All 
Persons under Any Form of Detention or Imprisonment.'" 

17. The Prosecutor is also fully awaie that the practical consequence of 



1 lO^omt Subxmssion for the 21" Session of the Universal Periodic Review of the Kingdom of Sweden', 



para. 32, 
111 Annex 11. See also Annex 9. 



112 Resulting in more than 1.2 million Internet references to Mr. Assange's name and the word 

s:7JmSi4T' '"''"""''''''^ 

113 See Report of the Working Group on Arbitrary Detention: compilation of national, regional and 
mtemafaonal laws, regulations and practices on the right to challenge the lawfulness <i dSe^or 
before court 30 June 2014, para. 11. aeuenuon 
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this decision is that Mr. Assange is compelled to remain in the confinement of 
the Ecuadorian Embassy. The Guidelines on the Applicable Criteria and 
Standards relating to the Detention of Asylum Seekers and Alternatives to 
Detention, of 2012, stipulate that where asylum seekers are detained, the 
authorities must '''justify it according the principles of necessity, 
reasonableness and proportionality, showing that less intrusive means of 
achieving the same objectives have been considered in the individual case"."* 
The Prosecutor has failed to comply with this requirement 

108. This failure to consider alternative remedies has has therefore 
consigned Mr. Assange to a lengthy pre-trial detention, which greatly exceeds 
any acceptable length for an imcharged person. Mr. Assange has been 
confined in the Embassy for over two years (approximately 27 months). The 
maximum sentence which Mr. Assange would face if convicted in Sweden is 
four years,"^ and imder European rules on sentencing, he would be released 
after two-thirds had been served (after 2 2/3 years or 32 monttis). Even 
without including the 10 days in prison and ihe 550 days under house arrest, 
Mr. Assange has been detained for 84.37% of the maximum time which he 
would serve if charged, sentenced, and convicted. Including his detention 
prior to entering the embassy brings the figure to well over 100%. 

109. The duration of such detention is ipso facto incompatible with the 
presumption of innocence."^ Even though the arrest warrant was issued for 
the purpose of questioning in order to determine whether the matter will 
proceed to a formal investigation, the fact that he has now been confined for 
almost four years due to these allegations will necessary affect and influence 

114 Para, 47. v, dted in Report of the Working Group on Arbitrary Detention: compilation of national, 
regional and international laws, regulations and practices on the right to diallenge the lawfulness of 
detention before court, 30 June 2014, para. 38. 

115 Chapter 6 Section 1 of the Swedish Penal Code, 

http://www.governmentse/content/l/c6/04/74/55/ef2d4c50.pdf: "If, in view of the circumstances 
associated with the crime, a crime provided for in the first or second paragraph is considered less 
aggravated, a sentence to imprisonment for at most four years shall be imposed for rape. " 

116 The United Nations Human Rights Committee has foimd that "The holding in detention of 
accused persons pending trial for a maximum duration of a third of the possible sentence facing them, 
irrespective of the risk that they may fail to appear for trial is incompatible with the presumption of 
innocence and the right to be tried within a reasonable time or to be released on bail." Ecuador, 
ICGPR, A/53/40 vol. I (1998) 43 at para. 286. See also Body of Principles for the Protection of All 
Persons under Any Form of Detention or Imprisonment 36; Adopted by General Assembly resolution 
43/173 of 9 December 1988 ("A detained person suspected of or charged with a criminal offence shall 
be presumed innocent and shall be treated as such until proved guilty according to law in a public 
trial at which he has had all the guarantees necessary for his defence/'). 
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110. 



113. 



the appearance of impartiaUty of Swedish decision-makers. 

0. Since both the Swedish Prosecutor and the Stockholm District Court 
have refused to consider Mr. Assange's confinement under either house aixest 
or m the Embassy as a form of detention,"^ he has been denied the right to 
contest ttte continued necessity and proportionahty of the arrest warrSt in 

Emba^^r ^ ^ Ecuadori^ 

111. This constitutes a violation of the principle that detainees must have 
die nght to contest the continued necessi^y of their detention on a regular 
bas^m a court of law This right applies to all situations of deprivatioVof 

112. In turn, ihe Courts, Prosecutor and domestic authorities must take 
measures to protect the detainee against an unreasonable length of pre-trial 
detention (ana asylujn seekers from prolonged periods of clement).-" 
Whether it is reasonable and necessary to continue to insist that a person be 
detamed pursuant to an arrest warrant wiU necessarily change with the 
effluxion of time, during which the person has been detained.'" 

3^ Mr. Assange is effectively serving a sentence for a crime for which he 
has not even been charged. The Swedish authorities have nonetheless refused 
o acknowledge that this confinement should be taken into consideration for 
the purposes of calculating sentence if Mr. Assange were to be convicted of 
any cnme. His continued confinement therefore exposes him to a likelv 
violahon of nemo debet bis vexari pro una et eadem causa; if convicted in 
Sweden, he will be forced to serve a fiiriher sentence in relation to conduct for 
which he has a lready been detained.- This is contrary to Article 14(7) of Z 
117Annexes9andll. 

118 See Report of the Working Group on Arbitrary Detention: compilation of national, regional and 

JzOC^Trm"" " l«5iy200^ U.N. Doc CCPR/C/80/D/1051/20Q2 

?2Z™i'of " ^^^^^^^^'^^^ ^"51/2002, U.N. Doc. CCPR/C/80/D/1051/20Q2 

121 Annexes 9 and 11. 

122 m the Prosecutor v. Blaskic, ICTY President Cassese observed that "it is widely specified in 
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ICCPR. His continued confinement in the Embassy beyond the period of 32 
months (which will be February 2015) would also give rise to a category I 
form of arbitrary detention. 



iii. the absence of any fonn of judicial review or remedy concerning the 
prolonged confinement and the extremely intrusive surveillance, to which Mr. 
Assange has been subjected. 



114. Athough the United Kingdom indicated in 2012 that it would establish 
a working group to regulate Mr. Assange's situation, it has failed to do so, 
thus depriving Mr Assange and the Ecuadorian authorities of a mechanism' 
through which they could attempt to resolve or mitigate violations of Mr 
Assange's rights.'" Both the United Kingdom and Sweden have refused to 
recognise Mr. Assange's confinement as a form of detention, and as such he 
has had no means to seek judicial review as concerns the length and necessity 
of such confinement in the Embassy.^* 

115. As set out above and in Annex 1, Mr. Assange has been continuously 
subjected to highly invasive surveiUance for the last four years. Mr. Assange 
has never been disclosed the legal basis for these particular surveiUance 
measures,'^ and in fact has little ability to do so as the United States national 
security investigation against him is still imderway. 



national legislation and held by courts lhat house arrest is a form or dass of detention, for aD 
purposes including the right to impugn the legality of detention and the right to have the period 
spent under house arrest to be taken into account for determining the penalty". Dedsion on Motion 

of the Defence Filed Pursuant to Rule 64 of the Rules of Procedure and Evidence, 3Aprill996 para 
18http://www.ictyorg/x/cases/blaskic/tdec/en/960403.pdf. 

123 E. Addley, Julian Assange has had his human rights violated, sai/s Ecuador jbreign minister The 

Guardian , 17 August 2014, http://www.theguardian.com/media/20l4/aug/17/juiian-assalige-human- 
rights-violated-ecuador. 

124 Annexes 9 and 11, As confirmed in the above-dted Blaskic decision, international practice 
requires that all forms of house arrest must be subject to judicial ieview:Dedsion on Motion of the 
Defence Filed Pursuant to Rule 64 of the Rules of Procedure and Evidence, 3 April 1996, para. 18 
http://Avww.ictyorg/x/cases/blaskic/tdeq/en/960403.pdf. 

125 Annex 1, Annex 2. The legal procedures governing a monitoring regime must be publidy 
accessible: Liberty v. United Kingdom, Application no. 58243/00, Judgment, 1 July 2008, paras 60-69 
The power to monitor communications or persons cannot be open-ended or unfettered,' but must be 
regulated by appropriate safeguards: Weber and Saravia v. Germany, 54934/00, Admissihilitv 
dedsion of 29 June 2006. ^ 



37 



116. He has thus been deprived of the abiUty to contest their necessity or 
proportionality. These intrusions must be considered in light of the context of 
Mr. Assange's work as a publisher, and the impact that they have had on his 
freedom of speech and the freedom of tfie press."* 

117. The cost of policing the embassy has been estimated at £7.3 million to 
date (£9,000/day)."'' A Freedom of Information Act request submitted in AprU 
2014, which requested a breakdown of the cost of poHdng the embassy, was 
rejected on "national security" grounds inter alia}* This expenditure and the 
related surveillance measures clearly exceed the range of measures, which are 
either necessary or proportionate as concerns the simple execution of an arrest 
warrant. 

118. Such "round the clock" surveiUance is a gross deprivation of privacy 
(and thus personal liberty), and, over a prolonged period, can constitute 
inhumane treatment due to its psychological effects.^» The intrusive nature of 
this surveillance has also undermined his right to receive legal advice in a 
confidential setting. As noted above, listening devices have been discovered 
in the premises of the Embassy As found by the ECtHR, the right to effective 
representation will be rendered illusory in circumstances in which the 
defendant could be monitored irrespective as to whether the defendant is 
monitored in each instance.^*' 

119. It must also be emphasised that the current surveillance regime is part 
of an ongoing campaign of surveillance, and deprivation of Uberty, which 
commenced in 2010. This campaign has targeted Mr. Assange's right to free 
speech and political belief, free movement, privacy, and privileged legal 



commimications.^^^ 



120. 



Most im portantly, by vilifying him as an enemy of the state and a "high 



126 Letter from Press NGOs to AG Holder, Annex 14. 

127 Hie cost estimate is based on this article: http://wwwJbc.co.uk/cost-of-poKdng-assange«nbassy- 
rises-to-65m-92344. The website http://govwaste.co.uk/ tracks the cost of policing the Ecuadorian 
embassy in London in real time. Accessed 9 September 2014 

128 Freedom of Information Request to the MetropoKtan Police Service (MPS) Reference No- 
2014040002635; 

https://www.whatdofheyknow.eom/requesty5uKan_assange_detention_costs#outgoing-359068. 

129 Aguilar v. Bolivia, Op No. 12/2005 (2005), para 13; Op No. 13/2007 (Vietoam), para. 20. 

130 Castravet v. Moldavia, ECHR,(Application no. 23393/05) 13 March 2007, para 51. See also S v. 
Switzerland, judgment of 28 November 1991, Series A no. 220, pp. 15-16, § 48 
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tech terrorist", this campaign has engendered a significant risk as concerns his 
physical safety.^^ A columnist in the Washington Times wrote that "We 
should treat Mr Assange the same way as other high-value terrorist targets: 
Kill him/'^^ The former Chief of Staff to Vice-President Dan Quayle proposed 
the following in the Weekly Standard : "Why can't we act forcefully against 
WikiLeaks? Why can't we use our various assets to harass, snatch or 
neutralize Jvilian Assange and his collaborators, wherever they are?"^^ 

121. When the Washington Times published a blood spattered depiction of 
Mr. Assange in the cross-hairs of a rifle,^^ the United States authorities took 
no steps to condemn such actions, notwithstanding the Senator Gifford 
precedent.^^^ The refusal of the United Kingdom and Sweden to either 
recognise Mr. Assange's asylum in a safe country such as Ecuador or provide 
assurances must be viewed as particularly arbitrary and imlawful in light of 
their positive duty to ensure that he is not subjected to such a clear risk of 
harm.^^^ 

122. Mr. Assange is also been deprived of the ability to be informed of the 
legal nature of these measures or to contest them in a court of law.^^ 



131 Annex 1, pp. 1-24 

132 See Annex 3. 

133 J. Kuhner, 'Assassinate Assange?', Washington Times 2 December 2010, 
http://www.waskingtontimes.com/news/2010/dec/2/assassinate-assange/?page==2 

134 W. Kristol, 'Whack WikiLeaks: And there's a role for Congress', The Weekly Standard 30 November 
2010, http://www.weeklystandardxoiiiybIogs/whack-wikileaJks_520462.htinl 

135 Available at: 

http://media.washtimesxoin/media/image/2010/12/02/Bl_Kiihner_GGa_s877x996.j^^ 
7342cecbblaff29fb302ca9eefbl75808a67a8af; The accompanying article (cited above) was at 
http://vww.washingtontimesxom/muItimedia/image/bl-kiihner-ggajpg/ 

136 Senator Gifford was shot at a political rally after a photograph was published of her in the 'cross- 
hairs' of her political opponents, http://gawker.com/5728545/shot-congresswoman-was-in-sarah- 
palins-crosshairs 

137 As f oimd by the Human Rights Committee in the context of asyltmi seekers, " the right to be free 
from torture requires not only that the State party not only refrain from torture but take steps of due 
diligence to avoid a threat to an individual of torture from third parties." Mansour Ahani v. Canada, 
Communication No. 1051/2002, U,N. Doc. CCPR/C/80/D/1051/2002 (2004), para. 10.6. 

138 Silver and others v United Kingdom [1983]. 
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Notwithstanding the submission of multiple Freedom of Information 
requests, neither the United Kingdom nor the United States authorities have 
provided him with any information on these matters under the basis that the 
investigations against him are ongoing. The fact that Mr. Assange has been 
denied the right to contest such measures is both a denial of his right to 
challenge such interference with his Uberty and privacy, and a denial of his 
right to an effective remedy (which is a peremptory nonn of international 
law). 

123. Mr. Assange is effectively in a legal vacuum concerning these issues 
and IS residing in prolonged state of uncertainty, which is in itself, severely 
deleterious to his mental health, and contrary to the due process requiremente 
set out in the above AmMwr and Riorf cases. 

124. The cumulative effect of the above conditions is the creation of a state 
of severe mental anguish and distress, particularly since this sihiation appears 
Ukely to continue indefinitely As found by the ECtHR in relation to the 
situation of persons detained pursuant to indefinite immieration ord^^r 
"uncertainty regarding their position and the fear of indefinite detentiori 
must, undoubtedly, have caused the applicants great anxiety and distress, as 
it would virtually any detainee in their position.'"*' 

125. The prospect of indefinite confinement is, in itself, is a violation of the 
requirement set out by the Human Rights Committee that a maximum period 
of detention must be established by law, and upon expiry of that period, the 
detainee must be automatically released.-^^ 



iv. The absence of required conditions for prolonged detention of this nature 
(such as medical treatment and access to outside areas). 



126. Notwithstanding Mr. Assange's appreciation for the 



ongoing 



139 In the matter of El Sayed, 'Order Assigning the Matter to the Pre-Trial Judge', CH/PRES/2010/Dl 
paras. 26 and 35, http://www.stl-tsI.org/en/the-cases/in-the-matter.K>f-^-sayed^ain/fili^ ' 
and-dedsions/president-s-office/fOOOl-6. 

140 A. and Others v. The United Kingdom, Application no. 3455/05 , Judgment of the Grand Chamber 19 
February 2009, para. 130 '-namoer, i» 

141 A/HRC/13/30, para. 61, dted in Report of the Working Group on Arbitrary Detention: compilation 
of national, regional and international laws, regulations and practices on the right to chaUenee the 
lawfulness of detention before court, 30 June 2014, para. 40. 
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protection extended to him by the Embassy of Ecuador, ttie Embassy is 
nonetheless exactly that, an Embassy and not a house or detention center 
equipped for prolonged pre-trial detention. 

127. For the purposes of this urgent application, the most concerning aspect 
is the lack of appropriate and necessary medical equipment or facilities. As 
can be verified by WGAD through a visit to the Embassy, Mr. Assange's health 
were to deteriorate or if he were to have an)^thing more than a superficial 
illness, his life would be seriously at risk, 

128. The lack of access to medical and dental facilities runs contrary to 
Principle 24^^ of the United Nations Body of Principles for the Protection of 
All Persons under Any Form of Detention or Imprisonment, and Article 22 of 
the Standard Minimum Rules for the Treatment of Prisoners.^^ 

129. The likelihood of Mr. Assange^s health deteriorating increases the 
longer Mr. Assange remains detained in the Embassy. Mr, Assange has no 
access to direct stmlight (and thus Vitamin D) or fresh air. This in turn, 
violates the requirement that all detainees must be afforded at least one hour 
of exercise outside, weather permitting.^^ Further, it violates the requirements 
that in accommodating detainees there must be "due regard" to '^climatic 
conditions and particularly to cubic content of air, minimum floor space, 
lighting, heating and ventilation/'^^ 

130. Due to limited space within the Embassy, Mr. Assange is xmable to 
meet with his lawyers in a privileged setting, contravening Article 93,^^^ and it 

142 "A proper medical examination shall be offered to a detained or imprisoned person as promptly 
as possible after his admission to the place of detention or imprisonment, and thereafter medical care 
and treatment shall be provided whenever necessary. This care and treatment shall be provided free 
of charge/' 

143 "22 (2) Sick prisoners who require specialist treatment shall be transferred to spedaiized 

institutions or to civil hospitals. Where hospital facilities are provided in an institution, their 
equipmenlv furnishings and pharmaceutical supplies shaU be proper for the medical care and 
treatment of sick prisoners, and there shall be a staff of suitable trained officers.(3) The services of a 
qualified dental officer shall be available to every prisoner." 

144 Article 21(1) of the Standard Minimtmi Rules. ("Every prisoner who is not employed in outdoor 
work shall have at least one hour of suitable exercise in the open air daily if the weather permits/'), 

145 Article 10 of the Standard Minimum Rules. 

146 "93. For the purposes of his defence, an untried prisoner shall be allowed to apply for free legal 
aid where such aid is available, and to receive visits from his legal adviser with a view to his defence 
and to prepare and hand to him confidential instructions. For these purposes, he shall if he so desires 
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is also not feasible to receive family visits in such an environment 
contravening Article 92.'*' ' 



CONCLUSION 



131. This is an application framed by political events, but at its heart, it is 
about a person who has been deprived of his liberty in an arbitrary m^er 
for an unacceptable length of time. If all the names, details and events were 
redacted, it could be distilled to the simple and irrefutable fact that a political 
refugee, who has never been charged, has been deprived of their liberty for 
nearly four years, and confined in a very small space for over two yeare. The 
matter has come to a head because his mental and physical health are 
imperiled. This situation does not only affect him, but also his young chfldren 
who are being denied the protection and affection of their father. The 
situation is in urgent need of a remedy WGAD has both the power and the 
duty to grant it. 



be supplied with writing material. Interviews between the prisoner and his legal adviser may be 
within sight but not within the hearing of a police or institution offidal." 

147 "92. An untried prisoner shall be allowed to infonn immediately his famfly of his detention a 
shall be given all reasonable facilities for communicating witii his family and friends, and for 
receiving visits from them, subject only to restrictions and supervision as are necess^r in the inte 
of the administration of justice and of the security and good order of the institution." 
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To be Inserted In the submission at the SweOsii Supreme Court 

The supreme Court of Sweden must examine the foreseeable consequences of bringing 
JuhanAssange to Si^denlnorderto evaluate the grounds that sustain JuH^^ 
reasonable fear and the real risk of his i^foulement. Those g«,unds are b^J^L 
Sweden's record on ..foulement despite risks of torture or ,DTp"^^ on slel^ 
att^^det^^^^^^^ 

added to Ju^^an Assange's fear of the high p«,babillty of being e.xtr3dited 
cons>denng the Swedish Policy towards ext,3dltlon with the USA (E) The teoL^^^^^^ 
Ecuador has assessed these risks and made a pos.^ fin^r^'u.^t ^r^,^ 
refoulement, Inhuman and degrading treatment, and of pe^ecutlon on grounds of 
Assange's poimcalbeliefsexist and hasgranted him asWuLthTbasl"^^^^^^^^^^^^ 

A) Swedish Record of Refoulement: general 
I. Condemnations by the EctHR ' 

a) In the case Bader and Kanbor v. Sweden (8 November 2005), the KtHR recalls 
^nnaple established by the Grand Chamber In Ocaian v. Turl^y that Impl^ 
that to .mpose a death sentence on a person after an unfeir trial would 
generate, m circumstances where there exists a real possibility that the 
sentence will be enforced, a significant degree of human anguS and Z 
brlngrrig the treatment within the scope of Article 3 of the Convention'^ The' 
court found that the deportation by Sweden of the applicants to Syria would 
g.ve nse to violations of Articles 2 and 3 of the Com«ntlon If it^s 
implemented . 



I 



lhttp:/^www.echr.coe.int/Pages/home.aspx?p=p«VlBcteheets4^ 

2 EttHR, 08/1V2005, Bader and Kanbor v. Sweden. No. 13284/04, pa,B. 42. 

3 Ibidem, paras. 43-48. 



1 



^'^^2(0)2 213 607Dlfwc+32rOI2503^9nA I 
Rua du Morel,* ao Chorbon 83 B-lOOOBZlto iEmLSf! [^'t^ 
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b) In the W. v. Sweden case (20 July 2010), an Afehan woman applied for asylum 
because of her fear of gender-based persecution. Sweden rejected her 
application and found that the applicant had not demonstrated that she had a 
well-founded fear of persecution because of her previous work as a women's 
teacher since the previous Taliban ban on education for women had been 
removed^ The Cburt, unlike Sweden, found "that there are substantial grounds 
for believing that if deported to Afjghanlstan, the applicant feces various 
cumulative risks of reprisals which fall under Article 3 of the Convention from 
her husband X, his family, her own family and from the Afehan society"^, 

c) In the case of / v. Sweden (5 September 2013), the Court said that "in principle 
it Is for the person to be expelled to adduce evidence capable of proving that 
there are substantial grounds for believing that, if the measure complained of 
were to be implemented, he or she would be exposed to a real risk of being 
subjected to treatment contrary to Article 3. Where such evidence is adduced, 
it is for the Government to dispel any doubts about it 

2. Committee Against Torture (CAT) 

In AS. V. Sweden'^ (15 February 2001), the claimant, an Iranian national, has 
seen her asylum request refused because she "has not fulfilled her obligation 
to submit the verifiable information that would enable her to enjoy the benefit 
of the doubt"*. However, the Committee was "of the view that the author has 
submitted sufficient details regarding her sighe or mutah marriage and alleged 
arrest such as names of persons, their positions, dates, addresses, name of 
police station, etc., that could have, and to a certain extent have been, verified 
by the Swedish Immigration authorities, to shift the burden of proof, in this 
context, the Committee is of the view that the State party has not made 

4 ECtHR, 20/07/2010, N. v. Sweden, No. 23505/09, para. 12. 

5 Ibidem, para. 62. 

6 ECtHR, 05/09/2013, 1 v. Sweden, No. 61204/09, para 62. 

7 A.S. V. Sweden, CAT/C/25/D/149/1999, UN Committee Against Torture {CAT), 15 February 
2001, available at: http://www.refworld.org/docld/3fS88ecc7.html [accessed 20 February 
2015] 

8 Ibidem, para 8.6. 
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sufficient efforts to determine whether there are substantial grounds for 
oeiieving that the author would be in danger of being subjected to torture" 
The committee concluded by reminding Sweden about its "obligation in 
accordance with article 3 of the Convention, to refrain from fordbly returning 
the author to Iran or to any other country where she runs a risk of being 
expelled or returned to Iran*', 

Those cases demonstrate that Sweden had imposed an austere evidentiary burden of 
proof when it comes to assess a well-founded fear of tortur* or IDTP that its 
"Interpretation on several aspects relating to the standard of proof Is inconsistent with 
the international regulation" . 

B) Swedish Record of Refoulement: political opponents 

Julian Assange is a political refugee, and as such, he has a legitimate fear of political 
persecution in any form whatsoever. By a general review of Sweden's attitude regarding 
the particular category of political opponents, it appears most of the time that Sweden 
has a very restrictive point of view in its protection of this category of refjgses 
compared with other institutions and countries: 



1. Condemnations at the ECtHR: 

a) in R.C V. Sweden (9 March 2010) at the ECtHR the applicant was a Shia 
Muslim involved in activities critical of the governing political regime" The 
Court decided that "having reprd to its finding that the applicant has 
discharged the burden of proving that he has already been tortured the 
Court considers that the onus rests with the State to dispel any doubts 
about the risk of his being subjected again to treatment contrary to Article 
3 in the event that his expulsion proceeds"". The Cburt found that there 
were substantial grounds for believing that he wouM be exposed to a real 



9 Ibidem, para 9. 

10 Ida JSrvegren, The Principle of Non-Refbulement In Swedish Mignition law - Master ttiesis 
{Supervisor: Gregor Noll), Lund University, 2011, p.57. 

11 ECtHR, 09/03/2010, R.C. v. Sweden, No. 41827/07, para 9. 

12 ECtHR, 09/03/2010, R.C. v. Sweden, No. 41827/07, para 55. 
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risk of being subjected to treatment contrary to article 3. However, the 
Swedish judge Fura of the ECtHR stated a dissenting opinion by which he 
considers that: "The fact that the applicant has in alt probability been 
tortured in Iran Is not enough in itself to substantiate that he rura a real 
risk of being tortured again if returned. Here my views differ from the 
majority (see paragraph 55). The majprit/s opinion that the onus rests with 
the State to dispel any doubts about the risk of the applicant's being 
subjected again to treatment contrary to Article 3 in the event that his 
expulsion proceeds does not follow the established case-law of the Court 
(see SaadI, among other authorities). Furthermore, I have difficulties to see 
how, Inpractice, a State should proceed in order to achieve this aim."^^ 

This opinion reflects the restrictive Swedish approach towards the question 
of the burden of proof when it comes to a risk of violation of article 3 
related to a political persecution. 

b) In the case of S.F. and others v. Sweden (15 May 2012), the EOHR had to 
decide whether the dedsion of Sweden to deport an Iranian femily was in 
violation of article 3 of the ECHR. The ^mily was composed of a political 
singer (singing political music for the Kurdish cause in Iran) who has been 
sentenced to 12 months* imprisonment for political activity and his vwfe, 
who was a journalist working for Newroz TV, a Kurdish TV channel which 
was banned in Iran, and their son born in Sweden in 2009. Sweden 
considered that "it was not probable that the Iranian authorities would 
show an Interest in someone at such a low level as the first applicant. 
Furthermore, the political activities in Swederj had been limited in scope 
and the applicants had not been able to show that these activities were of 
any interest to the authorities."'^ 

c) In the rase of EN. v. Sweden (18 December 2012), Sweden had been 
contradicted by the Court stating that the applicants, four Uzbek nationals. 



13 Dissenting Opinion Of Judge Fura in R.C v. Sweden, para 13 
http://hudoc.echr.coe.int/sites/eng/Pages/search.asp9*{"docname":["\"CASE OF R.c v. 

SVVEDEN\■"^■•docufnentcollectionid2^•["GRANDCHAMBER^'tI^AMBER-],-i^^^ 
97625"]} 

14 EaHR, 15/05/2012, S.F. and others v. Sweden, No. 52077/10> para 22. 
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would face a real and personal risk of being detained and subjected to III- 
treatment contrary to article 3 of the Convention if returned to 
Uzbekistan'^ 



2. Condemnations by the Committee Agalmt Toitun (CAT) 

a) Karoul v. Sweden (25 May 2002), During the time before the Arab Spring 
occurred in Tunisia, Sweden rejected the application for asylum of a 
political opponent to the dictatorial regime, M. Karoul, because it 
questioned his credibility and that 'the complainant's political activities 
were of minor character and at a tew level within the organization*''^ The 
Committee concluded instead that Mr. Karoui *has provided sufficient 
reliable Information for the burden of proof to shift" and that his removal 
to Tunisia would have constituted a breach of article 3 of the Convention". 

bj T.A. andSJ. v. Sweden (27 May 2005). Ms. T.A. was an active member of 
the Jatiya Party in Bangladesh. Although Sweden "did not dispute that she 
had been tortured and raped (..) (It) concluded that these acts coiild not 
be considered to be attributable to the State of Bangladesh but had to be 
reprded as the result of the actions of individual poJieemen"". Sweden 



15 ECtHR, 18/12/2012, F.N. and others v. Sweden, No. 28774/D9, par 79. 

16 UN Committee Against Torture (CAU 25 May 2002, ChedH Ben Ahmed Karoui v. Sweden, 
CAT/cy28/D/185/2001, para. 2.12, available at: http://www.refwDrid.orB/docid/3f588ec03.htmI 
[accessed 18 February 2015]. 

17 UN Committee Against Torture (CAT), 25 May 2002, Chedii Ben Ahmed Karoui v. Sweden. 
CAVcy28/D/185/2001, para 10, available at: http://Www.rehvortd.orB/dodd/3f588ec03.htmI 
[accessed 18 February 2015]. 

18 UN Committee Apinst Torture (CAT), T.A. and S.T. v. Sweden, U;N.Doc CAT/C/34/D/22^2003 
(2005). Communication No. 226/2003, U.N. Doc, para 2.6. 
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added that "because of the political change in Bangladesh there were no 
reasonable grounds for believing that she would be subjected to arrest and 
torture by the police if returned to her country"", even though the 
Committee considered "that substantial grounds exist for believing that Ms 
T. A. may risk being subjected to torture if returned to Bangladesh". 

c) C.T. and KM v. 5weden^° (22 January 2007): Two Rwandan nationals, CI 
and her son K.IVI., complained about a violation of article 3 if deported to 
Rwanda because of her involvement in the PDRUbuyanja Party and 
because she attended political meetings, after which she has been 
tortured. Sweden refused her application for asylum due to lack of 
credibility and the political developments in Rwanda^'. The Committee 
considered that substantial grounds existed for believing that the 
complainants would be in danger of being subjected to torture If expelled 
to Rwanda". 

d) NJamba and Ballkosa v. SwederP (3 June 2010) is a case involving two 
Congolese nationals, a mother and her daughter. Ms. Njamba's husband 
and three of her children disappeared after having been threatened due to 
their political Involvement on behalf of the rebels. While Sweden 



19 Ibidem., para 2.8 

20 CAT, 22 January 2007. C.T. and K.M. v. Sweden. U.N. Doc. CAT/(y37/D/279/2005 (2007), 
Comm. No. 279/2005, available at: http://wwwl.umn.edu/humanrts/ca1/decisions/279- 

200S.html 

21 Ibidem, paras 1.1 and 2.1-2.2. 

22 Ibidem, paras 7.6-7.7. "The Committee recalls its jurisprudence that complete accuracy Is 
seldom to be expected by victims of torture and that such Inconsistendes as may exist in the 
complainant's presentation of the facts are not material and do not raise doubts about the 
general veracity of her claims, especially since it has been demonstrated that she was 
repeatedly subjected to rape In detention". 

23 Eveline Njamba and Kathy Ballkosa v. Sweden, CAT/g'44/D/322/2007. UN CommittBe Against 
Torture (CAT), 3 June 2010, available at: http://Wwwrefworld.ofB/dodd/4eeb34202.html 
[accessed 21 February 2015] 
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considered that the risk of torture had not been substantiated, the 
Committee reminded that "the risk need not be highly probable, but it 
must be foreseeable, real and personal, and present*^ and found that 
"substantial grounds exist for believing that the complainants are in danger 
of being subjected to torture if returned to the Democratic Republic of the 
Congo"". 

e) Aytulun and GOclQ v. Sweden^ (3 December 2010). The claimants were 
active members in the Kurdish Worker's Party (the PKK) in Turkey. Sweden 
questioned "whether there is a risk of the first-named complainant being 
of interest to the PKK now, considering the time that had elapsed since he 
left Turkey. It submits that if such risk exists he would most certainly be 
able to obtain protection from the Turiclsh authorities"^'. The Committee 
noted "that the complainant was a member of the PKK for 14 years; and 
that there are strong Indications that he is wanted in Turicey, to be tried 
under anti-terrorist laws and thus is likely to be arrested upon arrival and 
subjected to enforced confessions, in light of the foregoing, the Committee 
considers that the complainants have provided sufficient evidence to show 
that the first-named complainant personally mns a real and foreseeable 
risk of being subjected to torture were he to be returned to his country of 
origin"^*. 

This case-law justifies a well-founded fear of a real risk of ill-treatment related to the 
reluctance of Swedish authorities to extent its protectton to political opponents. 

C) Prosecution of Journalists for espionage: a bad example from the past 
and the Press Act 



24 Ibidem, 9.4. 

25 Ibidem, 9.6. 

26 Munir Aytulun and Lilav Guclu v. Sweden, CAr/q/45/D/373/2009, UN Committee Apinst 
Torture (CATJ. 3 December 2010. available at: http://wwwrBfworid.oig/dodd/5034ecOb2.html 
[accessed 21 February 2015] 

27 Ibidem. 4.13. 

28 Ibidem, 7.7 
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In 1973 Sweden faced an Important scandal In the popularly known "IB Affair" The 
journalists Involved, Peter Bratt and Jan Gulllou, who revealed the existence and the 
activities of a secret Swedish intelligence agency and Its cooperation with the American 
Central Intelligence Agency, proceeded to publication of the information after they 
"considered what legal risks they might Incur^' (..) assured In general by the Freedom 
of the Press Act, and In particular by the advice of a penal law expert"^". Despite these 
precautions, the Swedish courts found them guilty of espionage. These de'cblons 
"effectively deprived the Journalists of the array of press protections they expected 
would be available to them as Press Act defendants" while "it was dear that they might 
have been charged under the Press Act"^'. 

A long time has passed since those embarrassing events occurred and, beside the feet 
that Julian Assange is not prosecuted for his journalistic activities in Sweden but likely 
will be in the United States, it is still a troubling precedent that raise lMi«m,t» 
concerns about the uncommonly aggressive prosecution that can be led towarels 
journalists and the hostility that can emerge from Swedish officials. 

Moreover, the Freedom of the Press Act appears to be of no help to stem Julian 
Assange's fear when it provides a list of circumstances in which offidal documents may 
be restricted from public dissemination that indude situations involving "the security of 



29 Campbell, Dennis, "Free Press in Sweden and America: Who's the Fairest of Tliem All?' 
Southwestern University Law Review, Vol. 8, Issue 1 (1976). p.79 (pp. 61-108), citing Stodcholms 
Tingsratt, B 653/73 at 8-23; Svea Hovratt, DB37, 8 195/74 at 4-9. 

30 Id., "The journalists consulted Professor Gbran Elwin, identified by the trial court as an expert 
on Swedish penal law. See Stockholms Tingsratt, B 653/73 at 8." 

31 Campbell. Dennis, op.cit. p. 80 "By charging Bratt and Gulltou under the Penal code, the 
prosecution circumvented certain protettions that would have attended a Press Act 
prosecution, such as a jury trial. The prosecution also limited the application of other 
protections, such as the right of anonymity and the system of designated responsibility that the 
joumalists might have claimed. By characterizing Guiiiou's criminality in terms only of his 
information-gathering role, the court of appeal, notwithstanding that Guiltou was a staff 
member of the magazine which published the articles, cast him as an inlbrmant. not an author, 
subjecting him to a Press Act exception by whidi informants in espionage cas^ may be' 
prosecuted under the Penal Code:" 
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the Realm or Its relations with another state or an international oisanization''^^ 
More concerningly yet, the Press Act contains a number of offences against the 
freedom of the press Including espionage, trafficking, distributioa conspiracy and 
carelessness In relation to secret Information, including "unauthorised trafflclcing in 
secret Information, whereby a person, without due authority but with no intent to 
assist a foreign power, conveys, consigns or discloses Information concerning anv 
circumstance of a secret nature ... regardless of whetherthe information is correct- any 
attempt or preparation aimed at such unauthorised trafficking in secret information- 
conspiracy to commit such an offence" and "carelessness with seoet information' 
whereby through gross negligence a person commits an act referred to''^ Tl«se' 
statements leave much room for interpretation and open up the possibility of satisfying 
the dual criminality requirement In a US extradition, it is possible that extraditing Mr 
Assange could be justified as maintaining relations with the United States^. 

D) Expedited Rendition Record 

i. Swedish non-suspensive proceedbig in asylum 

It is important for the individual and the general assessment of Julian Assange's well- 
founded fear to understand that it is the prospect of an unfair trial in the United Stetes 
for his political and journalistic activity, and the torture and persecution that would 

32 see TRVCKFRIHETSF0R0RDNIN6EN [TF] [CONSnTUTIONI 2:2 ($wed.}. -The Freedom of the 
Press Act allpv^s the r^strictfer, of official documents in situations involving: (1) the security of 
the Realm or Its relations with a foreign state or an Intematlonai organization: (2) the central 
finance policy, monetary policy, or foreign exchange policy of Ae Realm; (3) the Inspection' 
control or other supervisory activities of a public authority; (4) the interest of preventing or 
prosecuting crime; (5) tiie public economic interest: (6) the protectfen of the personal Integrity 
or economic conditions of private subjects: or (7) the preservation of animal or plant species" 
ated by, "The Prospect of Extraditing Julian /tesange" North CaroBna Journal of IntemaHbnal 
Law and Commercial Regulation, Vol,37, 2011-2012, p. 902 
33 Chapter 4(3) and 7.4(4) of the Press Act. 

34MolIy Thebes, ibidem. "Regardless, it is unclear wheUier Sweden's security interest could be 
extended to include the interests of allies, such as coalition forces in Iraq and Afghanistan" she 



adds. 
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follow. 



Julian Assange's fear of expedited rendition is based on the fact that the Swedish 
judicial system does not provide for safeguard against It because of the accelerated 
procedures and the non-suspensive effect of appeals, which Impacts upon the 
substantive examination of asylum clalms^^ indeed, In Sweden, accelerated 
procedures (even though this term is not used as such In Sweden) impacts upon the 
substantive examination of asylum claims, as no legal assistance Is available for 
applicants In such procedures and there is no suspensive effect for appeals. In cases 
considered to be manifestly unfounded or lelated to the application of the Dublin II 
Regulation. When subsequent asylum applications are submitted because of new 
circumstances, there is a fast process In which the applicant has no right to legal 
assistance and there is no suspensive effect for appeals."^* 
The procedure of refoulement in security cases raises some concern since there Is no 
possibility of review by a legal entity under a inquisitorial proceeding and a government 
"can give preference to national Interest at the expense of Individual human rights'" as 
has been revealed by the Atzerv andAglza case. 

Indeed In the Alzery case, the applicant had been transferred from Sweden to Egypt 
"on the same day that their asylum appKcations were rejected by the Swedish 
government on security grounds"^^ where they were detained and subjected to 
extremely harsh prison conditions, beatings and electric shocks^' in direct 
contravention of diplomatic assurances Egypt had provided to Sweden**. Sweden 
would also have assisted the CIA in the kidnapping of Agiza. 

2' Disturbing behaviour of Stvedish authnrm^ 



3^ 



35 ECRE/ELENA, Research on ECHR Rule 39 Interim Measures. April 2012. p. 5M0. 

36 ECRE/ELENA, Research on ECHR Rule 39 Interim IMeasures, April 2012. p. 60. available at 

http://www.ecre.ofg/component/contenVartide/56-ecre-actlons/272-ecfe-feseard^^ 
39-interim-measures.html [consulted on 21/02/2(05]. 

37 Ida JSrvegren, The Principle of Non-Refoulement in Swedish Miration Law - Master thesis 
(Supervisor: Gregor Noll), Lund University, 2011, p.57. 

38 Abery, Communication No. 1416/2005, 3.10-3.11; Agl?a. Communkatipn No. 233/2003. 2.5 

39 Alzery, Communication No. 1416/2005, 3.15; Agiza, Communication No. 233/2003, 2.5-2 8 

40 Alzery, Communication No. 1416/2005, 3.6-3.7; Agiza, Communication No. 233/2003, 4.12. 
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Aahaceaes 

^) PolMctans shirking therr fBgtt onsiMlttv and the use of diplomatic assiiraBa>y 

In the midst of the controversy over Agiza and Al2ery, "the Swedish government 
continues to claim that If there were any breaches of the assurances, responsibility lies 
solely with Egypt."*' 



Human Right Watch reported that "in a telling interview on March 4, 2005, Hans 
Dahlgren, Sweden's State Secretary for Foreign Affeirs stated: "Actually, we don't really 
Icnow whether these guarantees have been adhered to by the Egyptian government. As 
you know, there have been accusations that they were broken. First of all, that both 
men have been subject to maltreatment, of the kind that would not be permissible 
under the guarantees that were given, Howewr, the government of Egypt itself denies 
these allegations quite strongly."*^ 

Though the nature of diplomatic assurances is controversial*^ they are 'unenforceable 
■promises': a country that breaches them is unlikely to experience any serious 
consequences if the assurances are violated"**. They are, thus, unable to guarantee 



41 Human Rights Watch meeting with MFA ofFidals, 12 June 2004, noted on file with Human 
Rights Watch, cited In Human Rights Watch, Still at Risk: Diplomatic Assurances No Safeguard 
Against Torture, April 2005, Vol. 17, No. 4(D), p. 62. 

42 BBC Radio 4, Today Programme, (What would it mean for terrorist suspects if the 
government did get its Prevention of Terrorism Bill through parliament?), 4 March 2005, at 8:30 

[oniinej http://www.bbc.co.uk/radio4/today/iistenapln/zfriday_20050304.shtml (retrieved 
March 18, 2005). 

43 Christopher Michaeisen, "The Renaissance Of Non-Refoulement? The Othman (Abu Qatada) 
Decision Of The European Court Of Human Rights", mtematlonal and Comparative Law 
Quarteriy, 61, pp 750-765 

44 Amnesty International, 'Diplomatic Assurances: No Protection against Torture and Ill- 
Treatment', 2005, Ai Index: ACT 40/021/200S (1 December 2005) 
<http://www.amnesty.org/en/library/info/ACT40/021/2005>; Human Rights Watch, '"Empty 
Promises": Diplomatic Assurances No Safeguard Against Torture', 2004, HRW 16(4) (D) 
<http://www.hrw.org/sites/defauit/fnes/reports/dlplomatic0404.pdf>; Human Rights Watch. 
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Julian Assange's safety. 

In Agiza v. Sweden, the Committee Against Torture found ttiat, due to Egypt's 
reputation for torturing detainees tieid for political and security reasons, Sweden knew 
or should have known at the time of Agira's removal that he would be at a real risk of 
torture in Egypt; thus, Sweden had violated Article 3 of the CAT by alkswing his 
removal."^^ 

The Swedish Chief Parliamentary Ombudsman, IVIats Melln, who investigated those 
cases, concluded that the Swedish security servfce and airport poltee "were remarkably 
submissive to the American ofnclals" and "lost control of the enforcement", resulting 
in the ill-treatment of Ahmed Aglza and IVIohammed El-Zari, including physical abuse 
and other humiliation, at the airport immediately before they were transported to 
Cairo. 

The former Commissioner for Human Rights, Swedish diplomat and human rights 
advocate Thomas Hammarberg, took a more haid-Hne position, opposing reliance on 
diplomatic assurances under any circumstances: "Diplomatic assurances (...) are not 
credible and have also turned out to be ineffective in vrell-documented cases. The 
governments concerned have already violated binding international norms and it is 
plain wrong to subject anyone to the risk of torture on the basis of an even less solemn 
undertaking to make an exception in an individual case. In short, the principle of non- 
refoulement should not be undermined by com/enient, non-binding promises of such 
kinds. 



'Still At Risk: Diplomatic Assurances No Safeguard Against Torture', 2005. HRW 17(4) (d) 
http://www.hrw.oiTg/sites/default/flles/reports/eca0405.pdf, cited by C. Michaelsen, p.752. 

45 Agiza, Communication No. 233/2003, 13.4. 

46 TYansportation and illegal detention of prisoners: European Parliament resolution on the 
alleged use of European countries by the CIA for the transportation and Illegal detentton of 
prisoners (2006/2200(INI)), Eur. Pari. Doc. P6_TA(2007) 0032, (Feb. 14, 2007), pt 99-103. 

47 Thomas Hammarberg, Council of Europe Commlssfoner for Human Rights, "Viewpoints: 
Torture Can Never, Ever Be Accepted," 27 June 2006> dted in Alice bumo, "Diplomatic 
Assurances Against Torture And lll-Treatment: European Court Of Human Rights Jurispmdence", 
Columbia Human Rights Law Review, voi.42, 201W011, p, 245 
.http.7/www.coe,int/newssearch/Default.asp?p=rtwz8ild=g064«Jmljngue=2. 
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b) Withholding bf informatiftn 

There are several situations in which Swedish authorities did not share crucial 
information or delayed the disclosure. The Committee against Torture found Sweden in 
violation of Article 22 of the CAT for initially failing to disclose to the Committee that 
Agjza had complained of ill-treatment to Swedish diplomatic personnel during their first 
monitoring visit with Agiza in prison."^^ 

The European Parliament ''acknowledges that the Swedish Government hindered the 
men from exercising their rights in 3ccordan(^ with the provisions of the ECHR, pv ngt 
informing their lawyers until thev had arrived in Cairo! deplores the fact that the 
Swedish authorities accepted a US offer to place at their disposal an aircraft that 
benefited from special overflight authorisation in order to transport the two men to 
Egypt; 

"The Swedish government has revealed ifttie about why it suddenly decided to expel 
them, three months after the September 11, 2001, attacks in the United States. It has 
said only that the decision was made on the basis of secret Intelligence information, 
some of it from foreign services, indicating that the men posed a security threat. 
Swedish officials have refused to disclose any of the evidence or reveal where the 
information came from^^. Actually, without the first revelation of the case by the 
Swedish television programme KqWq Fakta (Cold Facts)^' we may never have heard of 
the fate of Alzery and Agiza. Indeed, Kalla Fakta cited anonymous sources who claimed 
to have been present at Stockholm-Bromma Airport while masked US agents stripped. 



48 Agiza, Communication No. 233/2003 1 13.10. 

49 Transportation and illegal detention of prisoners: European Parilament resolution on the 
alleged use of European countries by the GIA for the transportation and Illegal detention of 
prisoners (2006/2200{INI)), Eur. Pari. Doc. P6^TA(2007) 0032, (14 Feb 2007), para 99. 

50 Craig Whltiock, 'New Swediish Documents Illuminate CIA Action* Washington Post 21 May 
2005, 

http://www.washinglonpost,com/wp-dyn/content/artide/2005/05/20/AR200505^^^ 

51 us Helped Deport Egyptians to Face Alleged Abused [sic] : Swedish TV, Agence France Presse, 
17 May2004; Implication Directe des Etats-Unis dans I'Expulsion de Suide de deux Egyptiens 
(TV), Agence France Presse, 17 May 2004. 
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restrained, hooded, drugged, and removed the individuals in a small plane^V 



c) Impunitv 



In the Alzery case, Muhammed Alzery, who was abused at Bromma airport in S««den 
pnor to being extraordinarily rendered to Egypt by the Swedish government (acting In 
concert w,th the United States), the Human Rights Committee observed that Cstete 
party ,s under an obligation to ensure that its Investigath^ apparatus is oiganized In a 
manner which preserves the capacity to Investigate, as fer as possible the crim J 

aXT*" f ■ r ''''''' ^"^ 

article 7 committed within its Jurisdiction and to bring appropriate charges in 
consequence." The committee found that Sweden's failure to conduct an SvL 
investigation In this case violated its obligations under Article 7 of the iCCPn read Z 
conjunction with Article 2 of the covenant The Eu«,pean Court of Human R grh " 

Human Rights, that contracting states are required to conduct effective Investigations 
capable of '"eading to the identification and punishment of those responsible 

Within Sweden, Parliamentary members Initiated Investigations Into the eovemm*.r*.c 

^ ^Trr„^ 

Despite (he findings of illegal atainel aaivlttr, the Ombudsman has not called for the 

Swedish TV4 {fella ce*, 

„ ^"'^ "^a^ Programme, 

http://w«,w.hrw.org/Iegacy/englisl,/docs/2004/0Vl7/sweden8620.htm (Engfish^anguag- 
transcript of fl«t part of series, broadcast on Swedish television network W4 on 17 IWay 2004) ^ 
Kalla Fakta's account of the transfer was later verified by a Swedish parliamentary Investfeatlon 
which further uncovered that the maslced agents at Bmmma included not only US but also' 
Egyptian authorities. Alzery, Communication No, 1416/2005, 3.10. 

53 open Society Justice Initiative, "Globalizing Torture OA Seem Detention And Extraordinary 
Rendition", Open Society Foundations, 2013, p24 

http://media.tcm.ie/media/documents/o/openSocletyJusticelnltlativeGlobalfe^^ 
pdf 

54 Alzery, Communication No. 1416/2005 1 3.20-3.32; Aglza, Cbmmunicatlon No. 233/2003 
12.10 
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prosecutions of the Swedish security service and police personnel Involved in the illegal 
operation or possible violations of the ban on cruel, iiihuman or degrading treatment 
or punishnnent.^^ 

However, the US Senate report released In December 2014 "reveals new facts that 
reinforce allegations that a number of EU Member States, their authorities and officials 
and agents of their security and intelligence services were complicit in the CIA's secret 
detention and extraordinary rendition programme, sometimes through corrupt means 
based on substantial amounts of money provided by the CIA in exchange for their 
cooperation"^^. MEPs (Members of the European Parliament) add that *the climate of 
impunity surrounding the CIA programme has 'enabled the continuation of 
fundamental rights violations', as further revealed by the mass surveillance 
programmes of the US National Security Agency (NSA) and secret services of various EU 
Member States", stressing that "there can be no impunity" for these violations. (...) On 
the EU side, MEPs express their concerns about the obstacles encountered by national 
parliamentary and judicial Investigations, the abuse of state secrecy, and the undue 
classification of documents resulting in the termination of criminal proceedings/ They 
again ask Member States to investigate the allegations that there were secret'prisons 
on their territory and to prosecute those involved in the CIA-led operations."^^ 

The fact that no prosecution were made despite the UN condemnations brings 
legitimate distrust when It comes to handling an extraordinary rendition that Mr. 
Assange may face, 

3. Sweden's participation in CIA rendition since 2001 

Documents disclosed by WilclLeaks exposed that Sweden's arrangements with the CIA 
renditions programme had in fact continued until 2006. Although the programme was 
reportedly suspended in 2006, some elements raise serious doubts about whether this 



55 Human Rights Watch, ""Stiil At Risk: Diplomatic Assurances No Safeguard Against Tbrture"", 
April 2005, Vol. 17, No. 4(D), p.63, http://www.hnw.org/sites/defeult/files/reports/eca0405.pdf 

56 Senate Select Committee on Intelligence, committee Study of the Central Intelligence Agency 
's Detention and Interrogation Program, Approved December 13, 2012, Updated for Release 
April 3, 2014 Declassification Revisions December 3, MI4 
http://www.intelligence,senate.gov/$tudy2014/sscistudyl,pdf 

57 "Pariiament to resume investigations into CiA>led operations in EU countries Plenary 
sessions*, Press release 11-02-2015, http;//www.europarl,europa.eu/news/en/news- 
room/conten1/20150206IPR21212/htm|/Pariiament-to-resume-investigations-into-CIA-led- 
operations-in-EU-countries 
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IS, in feet, the case (see recertt cases below). A WiklLeaks cable from 2006, prior to the 
suspension of the agreement revealed the attitude of the American Embassy in 
Stockholm about Swedish authorities trying to put a stop to CIA rendltk^n flights The 
ambassador, Steven V. l\loble, seems to take this decision lightly; «What is not yet clear 
is whether the new requirements are simply an Indication of a government sensitive to 
the renditions/prisoner transfer issue in the run-up to general elections In September 
or If Sweden wants to make the clearance process so difficult that we will seek othei^ 
refueling venues". 

Mr. Assange shares the same concern of the US ambassador, who adds in the cable that 
"what IS clear is that if we wish to continue using Sweden as a refueling point, we will 
have to becorhe accustomed to these and perhaps more questions."^* 

4. Close police cooperation between SAPO and US police authorities 
a) Kassfr case (2005) 

Oussama Kassir was a Swedish national who successfully challenged an extradition 
request by the United States. Apart from the fact that the Swedish extradition treaty 
excludes Swedish nationals from extradition to the United States, the Swedish 
prosecutor reportedly found that there was Insufficient evidence presented by the 
extraditing authorities and then he was freed from prison. 

However, Kassir was also a Lebanese national. He was arrested in Prague airport while 
in transit to Lebanon on 11 December 2005, on a warrant filed by United States federal 
prosecutors. Subsequently, he was extradited to the United States on 25 September 



58 "Sweden: The New Post-»ClA Planes" Reality - Pdltldzlng A Deportatlor, Hight Oearance- 

http://wlkileaks.orE/plusd/cables/06STOCKHOUVI527_aJitmt Johan Nylander, "QA renditton 

flights stopped by Swedish military", The Swedish Wire, 5 December 2010. available at 

http://www.swedishwir«.com/po|itics/7497-cia-reruiiBon-fllBhts-stopped-by^ 

See also "Svenskt motstSnd stoppade ClAplanen- Fangtransporter stoppades", Svenska 

Dagbladets, S December 2010 (updated on 07/02/2014), 

http://www.svd.se/nyheter/lnrikes/svenskt-motstand-stoppade<la-planen_S77829asvd 
(consulted on 23/02/2015) 
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2007 from Prague to the United States to face trial . 

Some raised questions about the participation of SAPO in fiis conviction in witness 
testimony at the US trial^° 

On 15 September 2009, Mr. Kassir was found guilty and sentenced to a term of life 
imprisonment despite the fact that several of the charges had been investigated and 
dropped in Sweden. The terrorism expert Magnus Ranstorp explained that: ''There is a 
difference in respect to what kind of evidence is required for someone to be sentenced 
in European and American courts in cases like thls/'^^ 

b) Djibouti case (2013) 

The case concerns the rendition of two Swedish-Somalis, Ali Yasin Ahmed, 27, and 
Mohamed Yusuf, 29, who were captured in the East African country of Djibouti in 
August 2012 snd placed under FBI custody there m secret prisons. They were 
subsequently renditioned to the United States in late 2012 to face terrorism charges in 
a New York court. 

The USA turned to Sweden, requesting legal assistance, in the autumn of 2012. The 
chief prosecutor for security affairs, Hilding Qvamstr8m, said that: "there has to be 
serious reasons to not agree to provide legal assistance. The law is quite square and it 
says we should provide legal assistance if we can". By that, she considers that there is 
no problem with helping the United States to prosecute Swedes who have not been 
able to be prosecuted in Sweden, despite several years of surveillance and interception. 
"Thaf s how the world works. It is not unusual/'^ 



59 AFPAhe Local, "Swedish terror suspect extradited to United States" The Local, 25 Sep 2007, 
http://www.thelocal.se/20070925/8598, (consulted on 23/02/2015) 

60 United States District Court, S.D. New York, U.S. v. KASSIR, (S.D.N.Y Apr 09, 2009), 
https://casetext.com/case/us-v-kassir-B (consulted on 23/02/2015) 

61 TT, "Skillnad mellan europeiska och amerikanska domstolar", Dagens Nyheter, 12 May 2009, 
http://www.dn.se/nyheter/sverige/skillnad-mellan-europeiska-och-amerikanska-domstolar/ 
(consulted on 23/02/2015) 

62 TT, "Sapo hjalpte USA Stala svenskar", Svenska Dagbiadets, 24 May 2013, 
http://www.svd.se/nyheter/utrikes/sapo-hjalpte-usa-ataia-svenskar_8205708.svd (consulted on 

23/02/2015) 
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The two Swedlsh-Somall prisoners were taken to the United States after they had been 
indicted m secret and In their absence. The Swedish Fbielgn iVIInlstry had previously 
claimed that the case was "a matter for Djibouti and the US, which Sweden had no way 
of influencing"". ' 

It is said that "for some weeks before the rendition, there were secret negotiations 
between Djibouti and Stockholm for the return of the two Swedish nationals Thomas 
Olsson, lawyer for the families, said that talks were well-advanced. Bat then suddenl 
we got the Information that they were sitting on a plane somewhere over the M,r,r^ 
on their way to the United States,' he said"^. 

it appears that the men were interrogated for months In Djibouti with no charges 
pending against them because that would have been prohibited In the United States- 
The Djiboutlans were only Interested In them because the United States of America' 
was Interested In them," said Yusufs attorney. "The sequence described by the lawJ^^ 
matces a pattern from other rendition cases In which US Intelligence agents hav» 
secretly interrogated suspects for months without legal ove^lght before handing over 
the prisoners to the FBI for prosecution."" 

On this case, the UN Working Group on Arbitrary Detention noted that "the 
Government of Sweden has not directly addressed the issues relating to cooperation 
between intelligence services and the provision of information, in particular where 
there IS a danger of secret detention, torture, rendition or violations of the conditions 

tZT w ""^ '"'"^ ^"ch detail 

that the Working Group can make any findings, but the Working Group will point out 

63 Ibidem. 

64 Alice K Ross and Chris Woods, "European terrorism suspects secretly held m New York under 
false names" The Bureau Of Investigative Journalism. 11 January 2(iu 

littp://www.thebureaulnvestigates.com/20l3/0iyiVeurepean-tmorism^uspec^^ 
held-ln-new-york-under-false-names/ 

65 Oaig Whitlock, -Renditions continue under Obama, despite due-process concerns' The 
Washington Post, 2 January 2013, 

http://www.washlngtonpost.com/world/national-security/rendltk«s^»ntinue-underH,b^^^^ 

despite-due-process-concerns/2013/01/01/4eS93aa0-5102-lle2-984e- 
flde82a7c98a j3rint.htmi 
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that such cooperation may provide grounds for responsibility in a case involving arrests 
abroad, such as the present case"^^. 

c) Fikre case (201S) 

This very recent case concerns the asylum seeker and American citizen Yonas Fikre who 
was transferred from Sweden to the UnSted States on 13 February 2015. The 
"deportation'' was executed by the Swedish security police (Sapo), on a chartered 
private jet. He claimed that he had been tortured in the United Arab Emirates on 
instruction of the FBI, after refusing to become an FBI informant. Chaiies in the United 
States have since been dropped^^. 

The case began in 2010 when, he claims, he was approached by two FBI agents in 
Sudan. They pressured hsm to become an informant on the mosque and told him he'd 
face repercussions if he refused, he said. After he refused, a year later, secret police in 
United Arab Emirates picked him up, holding him for 106 days. He was tortured, made 
to sleep almost naked on a cold floor, beaten on the soles of his feet and forced into 
stress positions. "The FBI was behind it", Fikre said his interrogator told him. Fikre was 
released without charges and sought asylum In Sweden. Because he was on the no-fly 
list, he was barred from returning to the US on a commercial flight Sweden rejected 
the request three years later, but chartered a private jet to return him to the United 
States, his attorney Thomas Nelson said"^^. 

"Documents from the FBI, which SVT (Swedish National Television) has accessed, 

appear to confirm the torture in the United Arab Emirates a year later. His lawyer Hans 
Bredberg now claims that he never received a fair trial in Sweden - and thinks it is 

66 Mr. Mohamed Yusuf and Mr. All Yasin Ahmed v. Djibouti, Sweden and the United States of 
America, Working Group on Arbitrary Detention, Opinion No. 57/2013, U.N. Doc. 
A/HRCywGAD/2013/57 (2014), para 68. http://wwwl.umn.edu/humanrts/wgad/S7-2013.html 

67 Fedor Zarkhin, ''Portlander who claims he was tortured at FBI's behest and put on no-fly list 
back after 5 years", The Oregonian, 14 February 2015, 
http://www.oregon!ive.com/portland^ndex^sf/2015/02/portlander_allegedly Jortured.htm 

68 Ibidem. Fikre is isuing the FBI, the National Security Agency and the federal government, 
among others, for putting him on the no-fly list and for the torture and other abuse he claims he 
suffered in United Arab Emirates. 
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wrong that his client was deported to the very country he had claimed had torture him. 

"Nor is such that Sweden may be a country where one can contribute to support for 
terrorism, says Fredrik Milder, press secretary at the Swedish Security Police (SSpo). 

"He would not disclose how much the case has cost or on what grounds Yonas Rkre 
was deemed a security risk In Sweden. 

"International cooperation between countries is based on mutual trust, when a person 
is transferred between countries it occurs based on mutual trust. Obviously Swedish 
authorities have contacts with US authorities when it comes to stuff like this savs 
Fredrik Milder*'. ' ^ 



importantly, the security police SSpo reportedly contacted Australian intelligence 
services after Julian Assange's residence application, which the Swedish Migration 
Board subsequently r^Jected.^ 

E) Swedish Policy towards extradition witii US 

Last but not least, Sweden, including courts and the executives, would have agreed to 
every extradition request that has been issued by the United States to Sweden since 
the year 2000. 

Nils Rekke, senior prosecutor in Sweden, explained that authorities hold informal talks 
with the US regarding whether an extradition is possible prior to the extradition order 
being Issued. Only if Swedish authorities think that there is no obstacle does the US 
formally file an extradition request^"\ 



69 Victor Steriquist, "Havdade att han torterats av FIJI - utvisad av Sipo". Aftenbladet; 13 
February 2015, https://www.aftonbladet.se/nyheter/artide20314783.ab 

70 Assange affidavit, 2 December 2013, paragraph 98 

71 KARIN THURFJELU "Assange: Sverige har Inte motsatt sig USA under OO-taleT, 22 December 
2011, Svenska Dagbladet, available on http://tt/ww.svd.se/nyhetBr/lnrikes/assange^rfee-har- 
inte-motsatt-sig-usa_6715051.svd (consulted on 2\j02p.01S) 
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Consideration should also be given to the fact that 'Informal discussions have already 
taken place between US and Swedish officials over the possibility of the WiklLeaks 
founder Julian Assange being delivered into American custody, according to diplomatic 
sou^ces"^^ 

Also to be considered is the fact that the Pentagon has welcomed the arrest of Julian 
Assange and that the US Defence Secretary, Robert Gates, said on a visit to Afjghanistan 
that It was "good news"/^ 

In 2010. the U S State Department spokesman PJ Crowley said it was possible the 
United States would make an extradition request for Mr. ;^ange but he said it was 
premature as the criminal Investigation Into WiklLeaks was still ongoing^^ On 28 
January 2015, a spokesperson for the Eastern District of Virginia confirmed that the 
criminal investigation Into WiklLeaks Is into its fifth year and is ongoing, (see Legal note 
8^ Fear of Inhuman and Degrading Treatment USA). 

According to Eva Joly, "the case of Chelsea Manning, and now Edward Snowden's exile 
in Russia, are proof that Julian Assange has credible reason to fear extradition to the US 
if he goes back to Sweden. If, as we have seen, countries like France and Germany are 
unable or unwilling to withstand pressure from the United States," she asks "why 

72 Neither aiminal procedure law nor the Freedom of the Press Act can protect Julian Assange 
from extradition to the United States since the latest [ ] "provides a list of circumstances in 
which official documents may be restricted from public dissemination, induding situations 
involving "the security of the Realm or its relations with another state or an international 
organisation". This statement leaves much room for interpretation, and therefore it is possible 
that extraditing Assange could be justified as maintaining relations with the United States. 
Regardless, it Is undear whether Sweden's security interest could be extended to include the 
interests of allies, such as coalition forces In Iraq and Afghanistan": Molly Thebes, The Prospect 
of Extraditing Julian Assange", N.CJ.Inf I L & COM. REG., Vol.37, 2011-2012, p. 902. 

73 Kim Sengupta (Diplomatic Correspondent), 8 December 2010, "Assange could face espionage 
trial in US", http://wvm.independent.co.uk/news/ul^crime/assange-could-face-esipionage4rial- 
ln-U5-2154107.html# (last consulted 13/02/2015) 

74 "Wikileaks founder Julian Assange refused bail", 8 December 2010, 
http://www.bbcxo.ul^news/uk-11937110 

75 'Wikileaks founder Julian Assange refused bail", 8 December 2010, 
http://www.bbc.co.uk/news/uk-11937110 
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should we expect that a much smaller country like Sweden would be able to do so - or 
that Its government would even want tor 

Considering the points made above (A to E), It is more.than reasonable to fear that 
Julian Assange will be extradited from Sweden to the United States.. 



Annemie SCHAUS Christophe MARCHAND Zouhaiw CHIHAOUF 




i 



76 Al Burte, "Solution to Assange case? Not Interested - Swedish authorities decline to meet 
with distinguished visitor offering way out of legal impasse* Nonlic News Networi^ 31 waith 
2014, http://www.nnn.$e/noidic/assange/|oly.pdf, (consulted on 2V0V2015) 

77 Member of the \»m firm "Just Rights*. 
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■ RefOMlement to the 1 ISA of would violate ar tid g 3 ECHR - s^ri..., f..^ 
TobelnsertedinthesubmlsshnattheSwedlshSuptemeCourt 

His direct or Indirect refoulement to the USA, Iw the UrMmH mn-A^ o ^ 

r^St^rf-rrss::-^^ 

necessary to demonstrate the risk of violation of article /b»^L«« M ^ 
believe is sufficient. article 3 but reasonable ground to 

JA Is subject of a criminal investigation and Is wanted by the US for n..hiich«r.« 
the mternet embarrassing Information for this State, sJ^^-^^I^i^^^P^ °" 
crimes. The Department of Justice, National SecuriiSr^,,^L^^^^^*^^^^ 
to construct a prosecution against Ja for^L^^^^^Z ^^Z::^""^ 
government property, and the Computer Fraud 7^1 /^S^l^e m^r.^ 

WlklUaks IS the greatest threat for th^ is natfcJiS 

The activity of JA and WllclUalcs constitutes the substance of "whfstlehfou^n^ 
person or an organization disclose information on a gro« S^la^Urtri^Ih 



The Whlstieblower has the moral conviction that he cannot c«««.i.. . 
This is the paradox of the whlstieblower, and JA is the more Important 



JA Swed Litigation - LEGAL NOTE 8 ^ 



representative of these, admired for the honesty of their word and courage, but at 
the same time marginalized and harshly under repressive pressure for the negative 
consequences for the State involved. 

There is then a necessity to build a specific protective legal system to protect the 
whistleblowers. As underlined by the Council of Europe High Commissioner 
Hammarberg, the whistle blower must be encouraged to alert inside companies 
and state agencies as it is in the interest of democracy to permit revelations that 
would otherwise be impossible. 

The legal protection has to meet this challenge between the necessity of the 
revelation of the infonmation and the rislcs taken by thewhistleblower. 

Finally the necessity of whistleblowing lies in the heart of the freedom of 
expression focused on public interest (A. Katz, "Government information leaks and 
the First Amendment", California Law Review, 1976, p. 108-145. ; iVI. Opper, 
"WiklLeaks: Balancing First Amendment Rights with National Security.", Loy. LA Ent 
L Rev., 2010, vol. 31, p. 237 ; POZEN (D.), 'The Leaky Leviathan: Why the 
Government Condemns and Condones Unlawful Disclosures of information'' Harv 
L ffcv-, 2013, voL 127, p. 512). 

ECtHR has developed a specific whistleblower legal protection based on a large 
concept of the freedom of speech (article 10) throigh a pilot case law (V. JUNOD, « 
Lancer I'alerte : quoi de neuf depuis Guja ? », RTDH, 2014, p. 459 ; V. JUNOD, « u 
liberty d'expression du whistleblower », RTDH, 2009). 

The Unites States, despite the call by many States to protect whistleblowers, 
submit JA and his partners at WikiLeaks, or Edward Snowden, to harsh criminal 
Investigations and prosecutions for important crimes such as conspiracy, 
espionage, thef^converslon of government property, and the Computer Fraud, 
infringement of national security or even terrorism with a specific treatment 
contrary to article 3, 6 and 10 of the ECHR. 

JA can be subjected to cumulative criminal offences that would de facto submit him 
to an life long sentence without decent hope for parole. 

The Special Rapporteur on Torture has confirmed that the « first » Informant of 
WikiLeaks, Chelsea Manning had been submitted to inhumane and degrading 
treatment and was condemned to a 35 year jail sentence. JA was constantly and 
expressly mentioned during the court hearings (See Legal Note 6 Submission by JA 
at UNWGAD). 

in January 2015 CIA leaker Jeffrey Steriing was convicted of 9 counts of espionage 
carrying 90 years imprisonment. In the US Senate CIA report we can read: "General 
situation in US for whistleblower?/ "terrorists"/ "persons who harmed the national 
Interests": pleading guilty 97 % + solitary confinement + prosecutions overcharge 
to aggregate to come to a prison sentence of 150 years" (CIA Senate Report, 
http://www-lntelligence.senate.gov/study2014/sscistudy2.pdf) 
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t« th J Mc '^'^"'f "'f * """ed Kingdom or indirect refoulement by Sweden 
to the US would lead to a serious problem concerning the respect of artlcte 3 rcH? 

j Jllet S * *° ' ^'^^^^ ''O)'''''^^-*/"/ 7 

The circumstance that the illegal treatment wopuld be doine by a thirs oartv tb th^ 
ECHJR convention is Irrelevant (Saadi c. ftalle, § 138). mdeitcmZ^^^^ 
s forbidden,^o send JA to the US iSoering, pr^dt^/g sTmo^ZIZI ^Z 
c. Turquie [QC], § 67, CEDH 2005-1, etSaadi, pr^lt6, § 126). ^^^f^arov 

There is no distinction between extradition and refoulement iHartdns et Edv,arH< r 
Royaume Uni, § 120, et Babar Ahmad etautresc Royaume uZmy 

This risk concerns the prison condition and the disproportionate caracter of th. 
condemnation (W/Jterefflufre5c:ftoyo<,me(//»/). P°™o"aie caracter of the 

in it is not doubtful that the EaHR p«,tectlon of whistleblowe« based on article 10 

ZoponLT °^ ^'^at a^C 

The ECtHR has considered that a prison condemnation of 2 years was 
disproportionate (Swcwrefromocffoi/mon/e). " ^ years was 

If someone is condemned to 90 years prison, it is a de iacto life long sentence. 
Finally as decided in Great Chamber by ECtHR in the case Vinter. it is not necessary 
su^lLnt."' '"''^ ' "■^'^ °' ""^emnatlon is 

The reality of the investigation against JA has been ,e«ntiy confirmed: Google 
revealed in December 2014 that it turned over al! e-mafl content, subscn'L 
information, and metadata of three WikiLeaks staff to the United States 
government in response to search warrants. The crimes investigated by the 
v^rrants include espionage and conspi^cy. The warnints were issued in Ma,x:h 
2012, and according to Google, it was prevented by court order from disctesing 
them sooner because the US government fought to ensure Google was muzzled 
(http://www.washingtonpost.com/wor1d/national^urity/goQgle^ys.it^u^^ 

gagK)rders-in-wikileaks-investigation/2015/01/28/e62b«04-a5c9-ll64naORh- 
9df2002b86a0_story.html) «^ie*ao6D- 

ZTV" T '""^''^ demonstrate 

that It IS for JA not unreasonable to believe on the basis of objective grounds that 
he would be submitted to 

, . " u<:giauinB treatment or unfair trial 

contrary to article 3, 6 and 10 ECHR if sentto the US. 
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1 Member of the Law firm '7ust Rights^. 
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Annex to Legal Note 8 - Fear of JA about unfair trial and inhumane and degrading 
treatment in the US. 



1. Concrete evidence of an ongoing Criminal Investigation of WlklLeaks and JA 
now in its fifth year 



1.1. On 28 January 2015, a spokesman for the Eastern District of Virginia 
confirmed that the criminal investigation into WlklLeaks remains 
ongoing after four yea«. 

http://uvvvw.washingtonpost.com/world/natlonal-security/feoogle-says- 

it-fought-gag-orders-in-wiklleaks-invest|gatlon/2015/01/28/e62bfd04 
a5c9-lle4-a06b-9df2002b86a0_story.htinl 

L2.0n May 19, 2014 the Justice Department stated in court that the 
WlklLeaks investigation was 'ongoing' 

http://epic.org/fola/doj/wlklleaks/37_Def.Rep_Sup^Brief.pdf. On Apr. 
25, 2014 the Justice Department represented that there are 
'criminal/national security investigatlon(s) in to the unauthorized 
disclosure of classified informatton that was published on the 
WiklLeaks website. The Investigation of the unauthorized disclosure is a 
multi-subject investigation and is still active and ongoing.' 
http://eplc.orB/fola/doj/wikileaks/33_Def_Sup_Brief.pdf 

I.S.Google revealed In December 2014 that It turned over all e-mail 
content, subscriber Information, and metadata of three WlklLeaks staff 
to the United States government in response to search warrants. The 
crimes investigated by the warrants include espionage and conspiracy. 
The warrants were Issued In March 2012, and according to Google, It 
was prevented by court order from disclosing them sooner because the 
US government fought to ensure Google was muzzled. 
http://wvvw.washlngtonpost.com/workVnational-securlty/goQgle-says- 

it-fought-gag-orders-in-w|kileaks-investi6atlon/201S/01/28/e62bfd04- 
a5c9-lle4-a06b-9df2002b86a0_story.htmP 

1.4. WlklLeaks Investigation 'unprecedented in scale and nature' 
Pentagon's 'Wikileaks 



War 



^ Mors : http:/Avikileaks.org/google-warrant.html 
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Room':http://www.smh.com.au/vwf1d/assange-taiigeted-by-fbr-prote^ 
us-court-documents-reveal-20140520-38llp.html 

1.5. Jan 2011 government order for Dynadot records related to Julian 
Assange, WlklLeaks: 
http://www.wfklleaks.org/IMG/pdf/Dynadot_2703_d_Order.pdf 

1.6. December 2010 governnrjent orders for Twitter reconis of WikiLeaks, 
Julian Assange and individuals associated with WlklLeaks (associative 
rights violations) - Electronic Privacy Information Centre FOIA case: 
http://eplc.org/foia/epic_v_doLfbl_wikiieaks.html 



1.7. US government serves grand jury subpoenas related to Wlkii^aks 
investigation: http.7/www.sa lon.com/2011/04/27/wikileaks_26/ 

1.8. Search warrants and orders for Google accounts of WlklLeaks affiliates: 
http://www.huffingtonpost.com/2013/06/24/google-wlklleaks-$mari- 
mccarthy-herbert^snorrason_n_3492076.html Google and Sonic 
accounts 

http.7/www.wsJ.com/artIcles/SB10001424052970203476804S7661328 
4007315072 Additional Google and other accounts: 
http://alexaobrien.com/archives/1293 
http://alexaobrien.com/archives/1308 

1.9. An agent for Army CiD testifed at iVIanning'is pretrial hearing in 
December 2011 that seven civilians were investigated by the FBI 
including the "founders, owners, or managers of WlklLeaks." The FBI 
file, lead military prosecutor, IWajor Fein saW, was "42,135 pages or 
3,475 documents http://alexaobrien.com/archives/1308 

1.10. Prosecutors have failed to respond to a January 2015 letter ftom 
Julian's lawyers asking about the status of the investrgation. 
Prosecutors have repeatedly declined to respond to requests from 
lawyers on the investlptlon's status. 

1.11. NOTE: Over 50 free speech and human rights orgs (including Article 
19, RSF, Human Rights Watch, EFF etc.) have condemned the ongoing 
investigation into WL for its chilling effects 

http://www.articiel9.org/resources.php/riesource/37599/eri/letter-to- 
eric-holder-in-support-'of-wikileaks 
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2. Declarations by US high ranlclng officials, poirtidans and other persons of 
political influence 



2.1. Threats to harm and execute (sometimes extrajudicially) of JA by 
prominent American politicians and media pefsonalitles: 

https://www.youtube.com/watch7vsb-Dia/cK6Rc 

2.2. Diane Felnstein, head of US the Senate Intelligence Committee, stating 
that JA should be * 

prosecuted for c • 

. Espionage: 

nrtp://www.wsj.com/artlcles/SB1000142405274870398900457565328 
0626335258 

2.3.Senator Lieberman and Congressman Peter T King attempted (but 
failed) to get WlklLealcs classed as 'enemy combatants' and to place 
WilclLeaks staff on a proscribed list (this did not succeed but the 
unlawful banking blockade was enforced by private companies without 
underlying legislation: 

http://www.thenewamerican.com/usnews/congress/jtem/13762- 

documents-show-iieberman-king-behind-financral-blockade-of- 
wikileaks 



3. Bradley IWANNiNG (Wikileaks source) has been subjected to inhumane and 
degrading treatment and unfair trial in the US 



3.1. Evidence obtained by torture In the case of Manning, prospectiveV to 
be used against JA - Manning's lawyer said In the media that the 
inhuman and degrading treatment of Manning was the US army 
attempting to pressure Manning to implicate JA: 

http://www.wired.com/2012/03/mannlng-treatment-lnhuman/ 
3.2.Search warrants in Chelsea Manning trial attempt to establish link to 

\A/i^SI Aal<c** UM-m. „ - # • • ^ . 

....^«tx0. ■nip.//«ic^wiuwrien.conri/arcnives/90S 



3.3.Aiso, 250+ law professors, including Barack Obama's professor, say 
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treatment of Manning was implicating JA: 

http://www.nybooks.com/artides/archlves/2011/apr/28/private- 
mannings-humlliatlon/ 

3.4. Chelsea Manning torture (Special Rapporteur findings): 

http://www.theguarcllan.com/world/2012/mar/12/bradley-mannlng- 
cruel-inhuman-treatment-un 

3.5. Targeting of Bradley Manning campaigners: 

http://www.cnet.com/news/bradley-manning-supporter-targeted-by^ 
feds-wlns-early-victory/ 



4. Unlawful action by police and intelligence US and UK services 



4.1. FBI attempted entrapment of JA through an Icelandic FBI Informant: 

http://www.slate.com/artlcles/technology/futurB_tense/2013/08/sigur 
dur_thordarsonjcelandic_wllcllealcs_volunteer_turned fbi informant, 
html 

4.2. FBI obtaining stolen harddrives belonging to WildLeaks: 
http://www.wlred.com/2013/06/wlkileaks-mole/al(/ 

4.3. Evidence of spying on the whole organisation: 6CHQ spying: 

https://flrstlook.org/thelntercept/2014/02/18/snowden-docs-reveal- 

covert-surveillance-and-pressure-tactics^lmed-at-wikileaks-and-lts- 
supporters/ 



4.4. Julian Assange Is on a NSA 'manhuntlng* list: 

https://firstlook.org/thelntercept/2014/02/18/snowden-docs-reveal- 

covert-surveillance-and-pressure-tactKs-aimed-iit-wikileaks-and-lts- 
supporters/ 

4.5. Theft of JA's suitcase In the protected area of Swedish airport: 
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http://www.theaustrallan.com.au/ln-depth/wlklleaks/swedlsh-police- 

seek'Wik|leaks-fbunder-Jullan-assanges-lost-luggage/story-fn775xjq- 
1226710226571 



5. Attack on JA's and Wiklleaks financial means 



5.1. Evidence of a plans to target Supportive journalists and other associates 
of WlklLeaks by company HB Gary (for Bank of America): 

https://www.techdlrt.com/articles/20110209/22340513034/leaked- 

hbgary-documents-show-plan-to-spread-wiklleaks-propaganda-bofe- 
attack-glenn-greenwald.shtml 

5.2. - WiklLeaks, JA, placed on bank blacklists - there are articles and 
internal correspondence from one financial firm shovw'ng this: 

http.//www:thenewamerlcan.conf^/usnews/congr€ss/ltem/13762- 

documerits-show-lleberman-king-behind-financlal-blockade-of- 
wlkileaks 

5.3. - Banking blockade against WiklLeaks by VISA, PayPal, MasterCard, 
Bank of America, Western Union - ruled to be unlawful In Iceland: 

http://www.bbc.co.uk/news/business-22294l08 



6. Additional actions against Wiklleaks, JA and associates 



6.1. Placement by US authorities of JA's lawyer Jen Robinson on a restricted 
flying list: 

http://www.crikey.com.au/2012/04/19/austral^an^vikileaks-lawyer■on- 
Inhibited-person-travel-llsl/ 

6.2. Detention of Jake Appelbaum In airports interrDgations about JA, 
WiklLeaks: 

http://www.democracynow.org/20l2/4/2!(ywe_do_notJiveJn_a 

6.3. UK has launched a Snowden related terrorism investigation against 
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Guardian, David Miranda and WiklLeaks: 

http://www.theguardian.com/world/2013/aug/19/david-mlranda- 
detention-terrorfsm-law-watchdog 

http://www.theguardian.com/worid/2013/aug/20/nsa-snowden-files- 
drives-destroyed-iondon 
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AFFIDAVIT OF Julian Paul Assange 



I Julian Paul Assange, a citizen of Australia, publisher, and political refugee under 
the protection of the Embassy of Ecuador in London, AFFIRM THAT: 

I am the Publisher of WikiLeaks and a direaor of associated organisations in a 
number of countries including Australia and Iceland. 

I make this affidavit in relation to the monitoring of my journalistic activities by 
US military mteUigence in Geimany between 26 December 2009 and 30 
December 2009 which was used to assist Lhe proseaition an alleged WikiLeaks 
source, the US miiitaiy intelligence officer Bradley Manning, who was sentenced 
to 35 years m military prison on 21 August 2013; and in relation to the likely 
unlawful seizure of property belonging to me and to WikiLeaks while it was 
under the control of the airport authorities of Arlanda (Stockhohn) or Tegel 
(Ber in) on 27 September 2010, inter alia three encrypted laptops containL 
prmlegea journalistic and legal materials including evidence'of ^a war crime 
and txAs axiiuavit sets forth facts that fonn the basis of my belief that the 
aforementioned property was the subject of an unlawful search and seizurp ;>nH 
tnat me momtormg of my activities in Gennany was also illegal. 

I am advised by my lawyers that, as weU as the rights enjoyed by individuals as 
a publisher and journalist, my work is protected by the con^sponding rights and 
freedom.s that are binding upon Sweden and Gennany. 

I write this affidavit to exercise my right to an effective remedy. 

I make this affidavit to the best of my knowledge, infonnation and belief. 
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1. Summaiy of claims 



1. I founded the WikiLeaks organisation in 2006. The publication specialises in the 
analysis of records under risk of censorship that are of political, diplomatic, historical or 
ethical importance. Among other countries, WikiLeaks publishes and analyses documents 
from the United States. These have included millions of sensitive documents relating to 
its diplomatic and security apparams and its wars in Iraq, Afghanistan and elsewhere. The 
organisation has received numerous awards in relation to its publishing work, including 
the 2008 Index on Censorship Freedom of Expression Award, The Economist New Media 
Award (USA) 2008, the 200S Amnesty International UK Media Award (New Media) 
(UK), the 2010 Sam Adams Associates for Integrity m Intelligence, Sam Adams Award 
(USA), the 2011 Sydney Peace Foundation Gold Medal (Australia), the 2011 Martha 
Gellhorn Prize for Journalism (UK), the 2011 Walkley Award for Most Outstanding 
Contribution to Journalism (Australia), the 2011 Blanquema Award for Best 
Communicator (Spain), the 2011 International Piero Passetti Journalism Prize of the 
National Union of Italian Journalists (Italy), the 2011 Jose Couso Press Freedom Award 
(Spain), the 2012 Privacy International "Mtoton Smith Privacy Hero" Big Brother 
Award, the 2013 Yoko Ono Lennon Courage Award, and the 2013 Global Exchange 
Human Rights Awards, as well as formal nominations for the past three consecutive years 
of the Nobel Peace Prize and the support of the International Federation of Journalists 
(IF J) Global Joumalists' Union. 
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2. As a consequence of WikiLeaks' publishing work, the US government launched a 
multi-agency investigation into me and WikiLeaks in early 2010. The Obama 
administration has expended very substantial resources on the WikiLeaks investigation 
which has been described by AustraHan diplomatic officials in official correspondence as 
being "unprecedented in scale and nature".! The Department of Justice recently 
confirmed to the New York Times that its mvestigation is active and ongoing.2 

3. The subject of this affidavit concerns two events involving Sweden and Germany 
These events occur within the context of pubhcly reported FBI activities against 
WikiLeaks in the UK, Denmark and Iceland from 2009 to the present, which concern my 
work as a publisher, journalist and editor. 

4. In particular, tiiis affidavit focuses on two previously unreported events. The firet 
concerns the physical surveillance by US mihtaiy intelligence of me at a congress in 
Berlin held on 26-30 December 2009. The US miUtary used die results of this 
surveillance of me to convict Bradley Manning of 'Wanton PubUcation'. I understand by 
my lawyers that this testimony may also be used in die ongoing US Department of Justice 
action against myself and my publishing organisation. The second concems the suspected 
illegal seizure on 27 September 2010 of my suitcase on a direct flight witiiin tiie 
Schengen border-free area from Stockholm Arlanda to Berlin Tegel on SAS (Appendix 
D). The suitcase carried three laptops containing WikiLeaks material, associated data and 
pnvileged communications protected under cUent-attomey confidentiality laws and 
source protection laws. The suspected seizure or tiieft occurred at a time of intense 
attempts by the US to stop WikiLeaks' publications of 2010. 

5. This affidavit is occasioned by the recent emergence of information about die 
aforementioned intelligence activities and events. A series of formal inquiries case 
testimony and press revelations have entered the public domain in 2013. In connection 
with a 2013 pariiamentary inquiry in Iceland I leamt that Iceland was awar^ that die 
Federal Bureau of Investigation (FBI) and otiier US government officers had conducted 
operations against me, WikiLeaks staff and alleged sources on European soil in 
connection with the Virginia-based federal investigation against WikiLeaks. I also leamt 
diat tiie FBI's operations in Iceland were illegal, and potentiaUy also diose in Denmark 
As a result, Iceland expelled the FBI agents and US Department of Justice prosecutors 
from Iceland. The FBI also led an operation in die United Kingdom in early July 2010 in 
connection widi die WikiLeaks releases.3 Recent press reports have publicly revealed diat 
die FBI illegally acquired stolen organisational and personal data belonging to 
WikiLeaks, me, and otiier diird parties in Denmark in March 2012.^ The second major 

1 Sydney Morning Herald, 'US targets WikiLeaks Hke no other organisation', 2 December 2011 
http://WW,Smhxom,au/tfrhno1nfiY/technn1nPv-npwsAis-tary .PK-wi Hlpaks^^ 

201112Q2-lobeo.htm1#ix7.7.?Rnhpr.Pnn WH^nisanop 

2 New York Times, 'Assange, Back in the News, Never Left U.S. Radar", 24 June 2013 

https;//ww\^r.nytimes.com/2013/nfi/25/world/piironp/wiki1Pak.-h.rKir,- nPW5;-nPvpr-lpfr^^ 
smid=tw-nytmedia&pagewantpd=all& r=n 

3 See paragraph 62 regarding the FBI raid on the house of Bradley Manning's mother in Wales. 
The FBI traveUed to Aarhus in Denmark to meet with Siguidur Thoidaison. Li Denmark the FBI 



event is the Bradley Manning^ court martial, which commenced on 3 June 2013. 
Although much of the material presented at the trial has been withheld from the public, 
transcripts of the public sessions have nevertheless provided important information and 
testimony relating to US spying on WikiLeaks and me personally in Germany, which I 
refer to in this affidavit. 

6. I am submitting this affidavit because I understand that the actions in Geraiany in 
2009 and in Sweden in 2010 detailed in this complaint are likely to be unlawful. I 
understand by my lawyers that if the US military's surveillance of me in Germany was 
unlawful, then its use in Bradley Manning's trial may have also been unlawful and that 
such a use of illegally obtained evidence could have consequences for Bradley Manning's 
pending appeal to the US Army Court of Criminal Appeal. The suspected seizure and/or 
theft of my suitcase and its contents would appear to violate my legal rights, including 
my rights to privacy, to be free from searches and seizures without due process, and to 
freedom of association. The incidents may also violate the inteUigence, property, privacy 
and/or source protection laws of the states where the actions occurred. Given that the 
suitcase contained privileged and confidential attorney-client correspondence, I believe 
that this may also violate laws in various jurisdictions concerning legal professional 
privilege. 

7. No explanation has been given to me, directly or indirectly, as to the whereabouts or 
the reason for the disappearance of the WikiLeaks equipment and data, despite my efforts 
and the efforts of those acting on my behalf to recover it. None of the entities involved, 
including the Swedish police, the airline SAS, the airports Arlanda and Tegel and related 
handling companies GlobeGround and Acciona, have offered an explanation, and in one 
case refused to communicate at all.^ The irregular response to inquiries is documented in 
this affidavit as well as the appendices section via the affidavits of Andy Muller-Maguhn 
(Appendix C), Kristinn Hrafnsson (Appendix D), Holger Stark and Marcel Rosenbach 
(Appendix F), and Johannes Wahlstrom (Appendix G).^ 

8. The WikiLeaks material taken on 27 September 2010 was of legal and historical 
significance and included shocking evidence of a serious war crime; the massacre of 
more than sixty women and children by US military forces in Garani, Afghanistan; 
evidence of a US military intelligence operation conducted against myself and the activist 

questioned him and obtained in exchange for money property belonging to WikiLeaks, which had been 
stolen at my residence in the UK. See The Copenhagen Post, TBI met WikiLeaks informant in 
Copenhagen', 15 August 2013 http://cphp ost.dk/international/fhi-met-wikileaks-infnrniant-copenhagpn: 
Slate, 'WikiLeaks' Teenage Benedict Arnold', 9 August 2013 

http://www.slate.com/articIes/technologv/future tPns e/2m.'^/nfi/sigurdur thnrdarson irplandir wikileaks v 
olpntepr tprned fbi informant.html; Wired magazine, 'WikiLeaks Volunteer Was a Paid Informant for die 
FBI', 26 June 2013 http://www. wired.com/threadeve]/?p=.SRq7/t; and Mashable, 'Revealed: WikiLeaks 
Volunteer Doubled as FBI Mole', 27 June 2013 http://mashah le.com/2Q1/i/Q6/27/wikilpaks-voluntppr-fhi- 
mokZ. See section 7,1 below "Known US intelligence operations against WikiLeaks in Europe since 2011". 
^ In this affidavit I refer to Pvt. Manning as 'Bradley' when refening to past events and court documents 
which bear Manning's cun^nt legal name. I use the pronoun 'he' for consistency reasons. However, I note 
that Manning has expressed that she identifies as a female under the first name Chelsea. 
^ See Appendices C and D. 
^ See Appendices C, D, F, G. 
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Jeremie Zimmennann whUe on German soU (this operation has been subsequently 
corroborated by testimony in the Bradley Manning hearing^); and my privileged attorney- 
client communications, among other things. Other copies of this material have been 
rendered inaccessible to me by separate incidents that do not form part of this complaint. 

9. In addition to the violation of my rights as a result of the suspected seizure of my 
suitcase while under the control of Swedish/German audiorities, I have been advised that 
my rights were further violated when an effective remedy was not enforced after I and 
others made attempts to recover the suitcase, obtain an explanation and file a police 
report in relation to this matter. No explanation was ever given to me nor do I believe that 
authorities undertook an investigation of the disappeared property. This has prevented me 
from being able to effectively challenge the suspected seizure of privileged 
cortespondence and WikiLeaks material and data. 

10. Unlawful intelligence operations are common in Sweden, according to the Swedish 
government's own inquiry published earlier this year. By reading the English summary of 
proposed changes to Swedish Espionage laws, I learnt that: 

It 19 Quite common for foreign power s to conduct prohihhfiH intelligenrp, 
aqtiyiti?? in Swgtfgn and that the activities are associated with secret or' 
conspiratorial methods that make them diffi^ nh ^^^ ct and counteract .^ 

11. I understand that if the suitcase was seized it may have been seized unlawfully, as 
part of an intelligence operation with the purpose of gathering information about me, 
WikiLeaks, and/or our upcoming publications and in an attempt to unlawfully establish 
the identity of WikiLeaks' sources.^° 

12. I understand that if the United States investigation has received the contents of my 
suitcase in connection with its investigation against me, WikiLeaks, and perhaps other 
accused sources, these investigations may be contaminated by their unlawful evidence- 
gathering or intelligence-gathering methods. 

13. The seizure of WikiLeaks' property in the custody of Swedish and German 
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Bradley Manning court martial, testimony of witness for the prosecution Matthew Hosbuigh, 11 June 
2013 (see page 24 ) https://nressfreedomfoiindati on.org/sitps/HpfaHlt/filPs/nfi-i1-1.^A1U-sP^^inTi p Hf 

From the English summary of the Inquiry report into reforming the Espionage Act in Sweden, submitted 
for consideration to the Minister of Justice in February 2013. The English summary which includes the 
quote is available on pages 23-30 of die full report "Spioneri och annan olovlig undeirattelseverksamhet" 6 
February 2013 http://www. regeringpn.se/sb/d/inR/a/?n«fi?? 

10 It is my belief diat this material was seized as part of the ongoing US investigation against WikiLeaks It 
IS also possible diat a different country's intelhgence agency may have been involved. For example the US 
Naaonal Security Agency (NSA) disclosed in November 2010 that I was under close surveillance by the 
Russian Intelligence Agency FSB, see http://www.thpdailvhpa.st.rnm/artide.s/2ni 0/1 1 AO/mn.srnw.;-hiH-tn. 
blow-up-wikileaks-russians-play-by-differpnt-mlpshtml Private intelligence companies are also known to 
have planned operations against WikiLeaks and may plausibly have the capability to seize such material 
See, for example, die unlawful measures proposed by private inteUigence firm HE Gary to sabotage 
^iJ^Leaks (http://wikileak.s.org/IMG/pdf/WikiLeak.s RPsp nn.P vfipHf) which led to an investigation by 
the US House Armed Services Subcommittee on Emerging Threats and Capabilities. 
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authorities occurred in the context of publicly acknowledged, ongoing intelligence 
activities conducted unlawfully against me and WikiLeaks. 

14. There is a pattern of unlawful evidence-gathering or intelligence-gathering 
operations by US agencies in relation to myself, my staff and associated individuals in 
European countries and the US at least since 2009. In June 2013 it was reported that 
property and information belonging to WikiLeaks had been illegally obtained by the FBI 
on 18 March 2012 in Denmark. 

15. 1 understand that as a publisher and editor my publishing activities are protected by 
the corresponding rights and freedoms that are binding upon Sweden and Germany. Any 
knowledge of operations that interfere with my work and violate my rights is liable to 
investigation, and is challengeable in a court of law. The failure to investigate further 
violates my right to an effective remedy. 

16. I understand that an investigation could prompt a clarification from Sweden and 
Germany as to the extent of their own authorities' involvement in the actions described in 
this affidavit. I understand that if these actions were carried out unlawfully at the behest 
of another state, this could amount to a violation of their sovereignty and it is in the 
public interest for the authorities to clarify this matter as did the state of Iceland earlier 
this year in connection with unlawful FBI operations against WikiLeaks in that country. 
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17. My lawyer Michael Ratner has stated publicly in interviews that it is likely that the 
US intends to prosecute me. The US has stated publicly that it is exploring how to 
prosecute me and others associated with the WikiLeaks publication, ^y^^ 

See note 4 above. 

^2 US Attorney General Eric Holder indicated on 30 November 2010 that "an active, ongoing criminal 
investigation" against me and WikiLeaks was under way. From a Washington Post article from the same 
date: "Holder was asked Monday how the United States could prosecute Assange, who is an Australian 
citizen. "Let me be very clear," he replied. "It is not saber-rattling." "To the extent diere are gaps in our 
laws," Holder continued, "we will move to close those gaps, which is not to say . . . that anybody at this 
point, because of their citizenship or their residence, is not a target or a subject of an investigation that's 
ongoing." Other legislators, both Democrats and Republicans, have pressured for my prosecution under the 
Espionage Act, or under terrorist legislation. The head of the US Senate's powerful intelligence oversight 
committee, Dianne Feinstein, called for my prosecution under the Espionage Act on 7 December 2010 
http://onhne.wsj.CQm/article/SBlQ0Q1424 Q527487n.^9fi9Q04S7SRS.'^2RQ6263^^ an H again in July 

2012 http://www.smh.com.au/natio nal/us-senator-ca]]s-tn-prosecute-assange-2012n701-21h.'^n.htm1^ On 1 
December 2010, US Congresswoman Candice Miller called for the Obama administration to "[treat] 
WikiLeaks for what it is - A terrorist organization whose continued operation threatens our security" 
http://www.c-spanvideo.org/program/Candic. On 1 December 2010, CNN reported that US Congressman 
Peter T. King "said Assange should be prosecuted for espionage. He also said that die United States should 
classify WikiLeaks as a terrorist group so that "we can freeze flieir assets." And he called Assange an 
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prominent human rights groups, the Committee to Protect JoumaUsts and others have 
condemned these attempts.i^ Some influential opinion writers have cheered on a 
prosecution against me^^ and some have gone as far as to call for my assassination.i5 

18. The US Department of Justice launched the criminal investigation into me and 
WikiLeaks in early 2010.16 On 24 June this year, the New York Times reported that the 
Department of Justice had confirmed that the criminal investigation continues.^^ 
Diplomatic communications from the Australian mission in Washington characterise die 
US investigation into WikiLeaks as "unprecedented in scale and nature".i8 

19. On 28 September 2012 the Pentagon renewed its threats against WikiLeaks, stating 
"It IS our view that continued possession by WikiLeaks o"f classified infoimation 
belonging to the United States government represents a continuing violation of law" and 
"[w]e regard diis as a law enforcement matter". The investigation comprises the FBI and 
at least 10 otlier US agencies. In official Australian government records die US probe is 



enemy combatant." http://www.cnn,rnm/2010/WnRr,n/euronP/1 ?/ni /.wpHp n.infPrpnl ;....npo/inH.. wi 
^ See 'CPJ urges US not to Prosecute Assange', CPJ letter to Barack Obama, 17 December 2010 
https://WWW,C1?i.org/2Q] 0/1 2/rpi-urges-iis-nof-tn-nrnsPriifP-a«;.:a,1g p p|,p- Human Rights Watch in 2010 
http;//ww,bny,nrg/ngws/201 0/1 ?/1 , S/us-dQn-t-nrnspnitP.wikilP«k.-fn..nHpr- -Global Journalists' Union 
Supports WikiLeaks', 16 July 2013 http://ww.fl]1ianrP nrP an/Ploha1-innm.lkt.-„nin n.s.mpom.wil.ilp.Vc 
See also former New York Times lawyer Floyd Abrams and Harvaid law professor Yodiai Benkler 13 
^^^^ 2013 httPS://WWW,pytiTnfiS,C0m/2m 3/03/1 4/Qnininn/fhP.innp .rt .of.thp-hr.HlPv.n,.nn.nt..r...P hL)7 

14 For example, former publisher of the Wall Street Journal and fonner executive vice president of Dow 
Jones, Gordon Crovitz, calling for my prosecution for 'aiding the enemy- on 17 March 2013 
http://online.wsi.com/artirle/SB1 0001 4?4 ] 27»«73?4S.^?on4S7».-^fi7Rq^ Qfi4.q?fi1 74 hfml 

15 Journalists calling for my assassination mclude, most recentlv. Tmie's senior com^pondent VBchae' 
Grunwald (see New Yorker, Michael Grunwald and die Assange Precedent Problem', 18 August 2013 
nttp.V/www.newyorker.com/oiiline/blops/r]nsprpari/?01.-^/0«/mirb ael-»»ninwa1ri-pnd-the-RssanPP-nrprpH»nt. 
problem.html and Appendix M), and Jeffrey T. Kuhner, a columnist at The Washington Times and president 
of die Edmund Burke Institute (see Washington Times. 'Assassinate Assange', 2 December 2010 
http://www.washingtontimes.rom/news/2010/(ier/?/Rssassin;.tP-;...png P/ but compare fliis to die screenshot 
of the original headline in Appendix M). 

16 These include: within the Department of Defense, Centcom. the Defense Intelligence Agency die US 
Army Criminal Investigation Division, die United States Forces in Iraq, die Firet Amy Division 'The US 
Army Computer Crimes Investigative Umt (CCrU) and die Second Amy Cyber-Comm'and; die 
Department of Justice, most significandy, and its US Grand Jury in Alexandria Virginia and adjoined 
Federal Bm-eau of Investigation (FBI) file, which had, according to court testimony in early 2012 produced 
a fde of 42,135 pages into WikiLeaks, of which less dian 8,000 concern Bradley Manning- and the 
Department oi State and Department of State's Diplomatic Security Services. In addition Wil^eaks has 
been mvestigated by die Office of die Director General of National Intelligence (ODNI) die Director of 
National Counterintelligence Executive, die Centtal InteUigence Agency (CIA), die House Oversight 
Committee, die National Security Staff Interagency Committee, and die PIAB - die President's Intelliee^e 
Advisory Board. ° 

1^ See New York Times, 'Assange, Back in die News, Never Left U.S. Radar', 24 June 2013 

https://www.nytimes.com/2013/n6/25/wnrld/piirnnP/wiki1pak.-har M n-nPws-rPVPr-lpf t-iis-raHarhfni1? 
smid=tw-nytmedia&pagewanrpd=all& r=n ' ' '~ 

18 Sydney Mommg Herald, 'US targets WikiLeaks like no otiier organisation', 2 December 2011 

http;//www,smh.com.au/technologv/technn]nPv-nPws/iis-tarf ;P ts-wiki1Paks-1ilfP -nn-nthpr-n»»anic.'ti»^- 
20m2n2-1oheo.htm1#ix7,7.?RnhPT.Pnn "fR-fflisanon 
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described as a "whole of government" investigation, 

20. In Alexandria, Virginia, a Grand Jury has been empanelled for the past three years to 
explore ways to prosecute WikiLeaks for its publishing work. It has identified seven 
civilians, including the "founders, owners or managers of WikiLeaks^.^o The Grand Jury's 
case number is 10GJ3793. Prosecutors Neil MacBride and Andrew Peterson are listed in 
motion filings associated with the Grand Juiy.^i Although the Grand Jury is held in secret, 
documents relating to the Grand Jury hearing have made their way into the public 
record^^ and one of the witnesses who was compelled to testify before the Grand Jury has 
come forward.^^ 



21.1 understand from the proceedings against the alleged WikiLeaks source Bradley 
Manning that the US administration has every intention of imprisoning me and other 
WikiLeaks associates as co-conspirators. The prosecution has repeatedly referred to me in 
the Manning court martial. Mr Manning stated in pre-trial testimony that he 
communicated anonymously with someone at WikiLeaks who he believed to be "likely 
Mn Julian Assange... or a proxy representative of Mr. Assange...".24 The prosecution in 
the Manning case has attempted to establish that Mr Manning acted as an an agent under 
my control rather than as a journalistic source of mine, even though in his own statement 
to the court Manning denies this.^s The US mihtary charged Manning with twenty-two 
counts in connection with the release of more than 700,000 classified or confidential 
documents to WikiLeaks. On 30 July 2013 Manning was convicted of twenty of these 
counts and sentenced to thirty-five years in prison on 20 August 2013. 

22,1 understand from my lawyers' analysis of my situation presented to the government 
of Ecuador in relation to my asylum application that the treatment of the alleged 

See htm://www.smhxom.au/technolQgy/t echnQlngy-news/iis-targpts-wiki 
organisation-2Q1112Q2-lobeo.htm] 
20 See 

http://www.alexaobrien.coin/secondsight/wiki]p aks/granH jnry/wikileaks grand jury seven rivilians t;irg 
eted by fbi for criminal activity and espionagp.html 

2^ The names are listed in the filings and/or court docket for a motion to stay an 18 USC. § 2703(d) Stored 
Communications Act request filed on 14 December 2010 in relation to case 10GJ3793. The request relates 
to the US Government asking Twitter to turn over information of my account 

www.alexaobrien.com/secondsight/wikileak.s/g rand iurv/leg a] (\nr\(Pt<^ a/wiVil paks grand jury nrnspmtn 
r andrew peterson case history.html 

See http://www.salonxom/news/oDiniQn/g1p nn greenwa1H/2Qll/nfi/n9/wikileaks/snhp nPTifl pHf ; 
httpy/www.salonxom/news/opinion/glenn grppnwa ld/2011/0fi/n9/wikileaks/T,tr.Hnnsp.p Hf 
2^ See http://www.qemo cracvnow.org/20 11 / 7 / 11 / da vid housP on bradlev manning sprrpf#trpn^rnpt 
24 Pfc. Bradley E. Manning's Statement for the Providence Inquiry, 28 February 2013 
http://www.alexaobrien.com/secondsight/wiki1pa ks/bradlpy manning/pfr bradlev p manning p rnvidpnrp 
hearing statement.html 

'Pfc, Bradley E. Manning's Statement for the Providence Inquiiy', 28 February 2013 

http://www.alexaobrien.com/secondsight/wikilpaks/h radlev manning/pfc hradiev e manning providencp 

, hearing, statement.html; See also: "In the course of making that argument, the government's prosecutors 

keep mentioning Assange's name. Over and over. So far in the trial, he has been referenced 22 times," 

'Julian Assange Emerges As Central Figure In Bradley Manning Trial' by HufBngton Post's Matt Sledge, 19 

June 2013 http://www.huffingtonpnst. rom/2Q13/0fi/19/)ulian-a«;f;;^nge-hrad1Pv-Tr.;»nning- 
trial n 3462502.html ^ ^ 
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WikiLeaks source Bradley Manning shows that there is a real risk of being subjected to 
cruel, inhuman and degrading treatment if I am imprisoned in the United States. Manning 
was detained for more than 1,000 days before his trial commenced on 3 June 2013. 
During this time he remained for 258 days in solitary confinement.^^ The UN Special 
Rapporteur on Torture found that the conditions and length of Manning's confinement at 
Quantico, Virginia, amounted to inhuman and degrading treatment.^^ Manning's lawyer, 
David Coombs, said in court that the treatment of Manning was an attempt at breaking 
him so that he would implicate me.^s The US military court system eventtially found that 
Mr Manning was unlawfully punished as a result of this treatment whUe in US custody.29 

23. The charges against Bradley Manning included 'aiding the enemy' and espionage. 
The 'aiding the enemy' charge carries with it a potential death sentence, or Ufe without 
parole. There is a consensus among legal commentators that the application of the 'aiding 
the enemy' charge in the Bradley Manning trial constituted a serious threat to 
journaUsm.3° While Manning was eventually acquitted of aiding the enemy, it remains a 
charge that the US govemment could still seek to employ against othere, including me 
Manning was convicted of espionage; the first whistleblower ever so convicted. He was 
sentenced to 35 years in prison on 20 August 2013 and has appealed to the US Army 
Criminal Court of Appeal. 

24. Much of the proceedings in the Manning trial have been kept secret from the pubUc, 
which led me and my publishing organisation earUer this year to chaUenge the military 

26 'Amy transfers accused intel specialist to MDW, 30 July 2010 httD://www armv.mil/arrirlpM^i i a/ 

27 The Special Rapporteur's findings were included in the Report of the Special Rapporteur on torture and 
other cruel, inhuman or degrading treatment or punishment. United Nations Human Rights Council 29 
February 2012, AmRC/19/61/Add.4 "ui, 
http://daccess-ods.un.org/access.nsf/ G et?Oppnftn.S=A/HRr:/19/61/Add.4&T.ang=l7 

See also http://www.giiardian.coaik/world/2ni?/m;^r/i9/hr arilpv-Tnanning-cn]Pl-in^ The 
US State Department spokesman RJ. Crowley later resigned after voicing disagreement regarding 
Manmng's treatment, remarking the measures imposed on Manning were "ridiculous and counterproductive 

^^P^^"- http://www.washingtonpnst.rnm/h]ngs/44/p n.t/p j- c rowlpv-m.iff n.- qfter-hradlPv-n,;,nnina. 
commpnt.s/2ni]/0.'^/1 .S/AR1 CvgT hloff .htrnl * 

28 See audio transcript of interview with Michael Ratner of the Center for Constitutional Rights- "The 
lawyer for Bradley Manning, David Coombs, has said openly in court that they are going after Manning 
widi so much toughness, widi wanting a 40-year sentence or whatever he said in court, because they want 
him to testify against Julian Assange". 13 September 2012 httD://tfaereabiews.rnin/t?/inriPvp h p? 
option=com content&task =view&id=31&Itemid=74ftjiimival3:»«nfi 

29 The conditions of Manning's confinement were the subject of an unlawful pretrial punishment motion 

hearing in which the US military conceded that it had subjected Manning to unlawful pre-trial punishment 

http;//w>yw-bradleymanninP.org/news/militarv-iudpp-ni1P^-hra d1Pv-manning-w3s-illpaa11y-tr^a^^^^ 
112-days-credit — 

30 See, for example, Yochai Benkler, law professor and director of the Berkman Center for Internet and 
Society at Harvard University, 'Bradley Manning 'aidmg die enemy' charge is a threat to journalism' The 
Guardian. 19 July 2013 http;//www.Puardianxo.nk/rnmmPntisfrPP/?ni 3/iii1/iq/hrflrilP Y-nianning-'tria1- 
aiding-the-enemy-chargp ; as well as Yochai Benklei's testimony in the court martial- 
https://pressfreedomfoundation.Org/sites/dpfanlt/filP.s/n7-l 0-1 3 -AM-sPssinn p Hf See also T^anspairaicy' 
accountability at stake in Manning trial'. Committee to Protect Journalists, 16 May 2013 
https;//www.cpi.org/b]og/2013/05/transnarpnrv-armiintahilii y -at-stakP-in-mq niiinp-frr1in; pioyd Abrams 
and Yochai Benkler, 'Deadi to Whisdeblowers?, New Yorit Times 13 May 2013 
https://www.nvtimes.com/201 3/03/1 4/np ini on/thp-impart-qf-thp-hraHlpy-nianninf .-ra^P html? r^l k 
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court's secrecy alongside other journalists and the US Center for Constitutional Rights.^i 

25. I understand by my lawyer Gareth Peirce's assessment, expressed in a letter to 
foreign minister of Australia Kevin Rudd and subsequently released by the Australian 
government, that a sealed indictment is very likely to have been issued for me and that a 
sealed US extradition request is ready to be issued, if it has not been issued already. 
Internal emails from the "global intelligence" company Stratfor detail a sealed indictment 
against me issued in January 2011 or before.32 According to a respected UK newspaper, 
the US and Sweden entered into informal talks about my exUradition during December 
2011 or before December 2011.^^ 

26. In this context I have been granted asylum after a formal assessment by the 
government of Ecuador in relation to the current and future risks of persecution and cruel, 
inhuman and degrading treatment in the United States in response to my publishing 
activities and my political opinions.^^ i remain under the protection of the embassy of 
Ecuador in London for this reason. 



3. Known intelllgsnce operations prior to travelling to 
Sweden 

December 2009 - August 2010 

27. Because of the nature of our work, WikiLeaks journalists expect to be the subject of 
intelligence operations from time to time. US intelligence operations have been carried 
out against WikiLeaks for a number of years. Intelligence operations on European soil 
relating to my work include US covert monitoring of my person in Germany in 2009 (as 
detailed in this affidavit), and the publicly reported operations of FBI officere and others 
in the UK in August 2010, in Iceland in 2011 and in Denmark in 2012. 

28. At the same time that the suitcase containing WikiLeaks property, associated data 
and my privileged client-attorney communications was seized or stolen, WikiLeaks and 

31 See 'Julian Assange Sues Military Over Bradley Manning Trial Secrecy', Huffington Post, 22 May 2013 
http://ww,huffingtonpost.com/201 3/0S/22/jii]iflTi-asf;a nffe-hraHlpy-manninff-1aws.iit n 3.'^21 m^ htm] anH 
Center for Constitutional Rights et al. v. United States & Lind, Chief Judge 
http://ccrjustice.org/ourcases/current-cases/rrr-pt-al-v-usa-and-lind-rhipf-jiidgp 

32 The person who wrote the email is Stratfor's Vice-President for Counterterrorism and Corporate 
Security, a former Deputy Chief of the Department of State's (DoS) counterterrorism division for die 
Diplomatic Security Service (DSS). See httD://wik11paks.or ff/frifi1ps/dncs/37S12.-^ fw-rt-assanffp-manninp- 
link-not-key-to-wikileaks-case-.html 

33 "Informal discussions have aheady taken place between US and Swedish officials over the possibility of 
the WikiLeaks founder Julian Assange being delivered into American custody, according to diplomatic 
sources." - 'Assange could face espionage trial in US', The Independent, 8 December 2010 
http;//www.independent.co.uk/news/uk/crime/assang e -could-farp-pspionage-trial-in-iis-?1.q4in7 t^t^ l 

3"* Declaracion del Gobiemo de la Republica del Ecuador sobre la solidtud de asUo de Julian Assange, 
Comunicado No. 042, 16 August 2012, http://www.mmrree.gnh.ee/2012/coni042.asp 
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my person were the subject of heightened intelligence operations. The US government 
pubhcly displayed an intense interest in tracking my movements and in preventing 
WikiLeaks from publishing.35 i followed closely news reports about the US 
myestigauons and the WikiLeaks Grand Jury. I became aware through a number of tip- 
offs from sources within the intelligence and diplomatic communities of the types of 
activities mcluding extrateiritorial conduct, that were being entertained in relation to 
WikiLeaks. 

29. Below I set out a chronology of the political, security and legal events that led up to 
the suspected seizure or theft of WikiLeaks material, data and privileged correspondence 
on 27 September 2010. It is necessary to establish the plausibility of extra-legal activity 
by the United States or other governments or individuals acting as its agents or on their 
own behalr. 

26-30 December 2009 

30. On 11 June 2013, US marine special intelligence system administrator (MoS 2651) 
Matthew Hosburgh, a witoess for the prosecution in the Bradley Manning court martial 
lestmea mat ne nad engaged in an intelligence reporting activity in relation to me at the 

T "f (26-30 December 2009),36 where I delivered a talk about 

WikiLeaks.37 Hosburgh also engaged in intelligence-gathering at a talk hv Iprpmip 
zimmennann at the same Congress.38 Mr. Zimmennann is a pereonal friend of mine"and 
a vocal supporter of WikiLeaks. In the beginning of 2012 he was targeted at a US airport 
by the FBI m an attempt to recruit intelligence about me and WikiLeaks.^s Hosburah 
subsequently vm>te die report 'CCC Here Be Dragons Trip Report',^ which has been 
withheld from the pubhc records associated with Bradley Manning's case although it was 
submitted as evidence. The report was leaked to WikiLeaks and was being prepared for 
publication during September 2010. The report was among the WikiLeaks materials that 
had been kept enciypted in the suitcase that was seized on 27 September 2010 when I 
was travelling from Stockholm to Berlin. 



See, for example PhUip Shenon reports in June 2010: "Anxious that Wikileaks may be on the veree of 
publishing a batch of secret State Department cables, investigatoi. are desperately searching for foimder 
Julian Assange;-: Philip Shenon, 'Pentagon Manhunf. The Daily Beast. 10 Ji^e 20^ 
http://www,theda.lybeastxnni/^rrirlPs/20in/nfi /inA v ikilPak s-fnnndpr-j n1i.n-.,,anPP-hnntPH.^^^^ 
over-mass.ve-lPak.html . I^is followed earlier reports from Glenn Green wald grepoSg foSr b ut 
who now wntes for The Guardian) about the "increasingly aggressive war being wag^ agJnstwS;at 
by numerous government agencies, including the Pentagon" in Maidi 2010: GlL Greenwald. Thew^™ 
WikiLeaks and why it mattere". Salon. 27 Msrdi 7mn 
http://www.saIon.cnm/?mn/03/27/wikTlpalrs/sinf >1pmn/ "^"^^ 

36 See pages 24-45, https://pressfrpedomf oundatinn nr g/sitp.s/dpfa..lf/fiT es/Ofi-n-i.^.AM-c.c,i^„ P^f 

The video of my talk is available at: httns://www youhihp.rnm/wa^ rh? 
v=VAfrOLOWvS4&1ist=:PT, sn R1 SRI mrdr^nvv 

38 The video of Mr. Zimmennann's talk is avaUable at: httns://www y nnnihP.mm/w;.trh? 
v^gvSTIJFAhT.Vk — ^ 

39 See J. Assange with J. Appelbaum, A. MuUer-Maguhn and J. Zimmennami, "Cypherpmiks" ed 0/R 
Books at p. 27: 'Harassment of Jacob Appelbaum and Jeremie Zimmennann'. 

See pages 24-45 https://pressfreedomfo undatioTi or g/sites/riafa..1t/fil e.s/nfi-1 }.n.M^.....;^y 
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3 1 . The report was significant in that it formed the basis from which it would be possible 
to challenge the legality of the US intelligence activity on German soil at the 26C3. The 
report potentially raises legitimate concerns over whether this particular US surveillance 
operation fell within the agreed parameters of permitted intelligence activity by the US 
within German jurisdiction. Although the report is mentioned in the Bradley Manning 
court martial and some of its contents have been discussed, the report itself remains 
inaccessible to the public, along with much of the other evidence, motions and 
proceedings of the trial, due to the secrecy imposed on die Manning proceeding by die 
US military. 

32. I understand that the agreement between Gennany and die United States grants die 
US bases in Gennany strictly limited surveiUance powers to defend die bases from 
surveillance and terrorist attack. 

33.1 understand from having read die secret report - die same report diat was submitted 
as evidence (Exhibit 43) in die Bradley Manning trial - diat Gennany may have grounds 
to challenge the legality of US military intelUgence monitoring of me and Mr 
Zimmemiann. The report used a doubtful chain of logic in an apparent attempt to justify 
its monitoring effort, which contrasts with the clearly defined parameters in which spying 
by a foreign power is permitted under German law. 

34. The report, in what may be a deliberate attempt to evade legal limitations on die 
conduct of US military intelligence officers in Gennany stated (from memory): 

a) WikiLeaks helps whistleblowers publish safely. 

b) This may encourage soldiers widiin US bases in Germany to use 
WikiLeaks. 

C ) Which might reveal security weaknesses at the bases. 

d) Which might dien increase the chance of attack on US bases in 
Germany. 

35. The report also showed similar mens rea in its monitoring of Jeremie Zimmennann. 
It attempts to justify its possible violations of Gennan law widi die foUowing chain of 
reasoning (paraphrased, from memory): 

a) Jeremie Zimmermann and his organisation La Quadrattire du Net are part 
of the campaign for 'Network Neuti-ality". 

b) 'Network Neuti-ality' is a legislative refonn diat mandates "die principle 
diat internet service providers and governments should tieat all data on die 
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internet equally, in the same way that electricity is charged the same regardless of 
whether the device is a TV or a power tool". 

C) If there is no discrimination of services on the internet by 
telecommunications companies there may be less blocking (censoring) of internet 
services and sites. 

d) If there is less internet censorship there may be more people 
communicating with terrorist websites. 

e) If there are more people communicating with terrorist websites then there 
may be more terrorism. If there is more terrorism then US bases in Germany may 
be more likely to suffer a terrorist attack. 



36. The author of the "after action" report (a report made after a military action, in this 
case, the monitoring in Berlin), US marine special inteUigence system admiiiistrator 
(MoS 2651) Matthew Hosburgh, testified for the prosecution at the Manning trial on 11 
June 2013 (see Annex N). 

37. The prosecution used Hosburgh's testimony and report in an attempt to conflate 
WikiLeaks with terrorism in order to convict Bradley Manning on the most serious 
charge which carries the death penalty or life in prison, aiding the enemy, and in relation 
to what the defence called the "made up offense" of wanton publication"^^. 

38. In relation to net neutrality, Hosburgh made the link to terrorism in arguing that 
terrorists can better hide their communications with net neutrality. In illation to 
WikiLeaks, however, the link to terrorism is implied. 

39. According to the Manning trial transcripts, the report states in relation to terrorists 
and die use of the internet that "the internet is an essential communication tool for 
terrorists" (page 2). Page 3 of the report claims that WTikiLeaks poses a large threat, not 
only from the actual external disclosure, but from the insider.'*^ 

2010 



40= In early 2010 the US government publicly displayed an intense interest in my 
whereabouts and my publishing activities.'*^ 



See 'Overview of Charge of Wanton Publication and USG Classified Witnesses' 
http://ww.alexaobrien.coni/second.sight/wikilpak.s/hr a dlev manning/us v p fr fnanrii ny; nvprview nf wa 
nton publication and classified government witnpssps html 

42 Bradley Manning court martial. 25 July 2013 httDs://nressfrPednmfniindatinn.nrg /sitPs/dpfa..lt/filpc/n7- 
25-13-PM-session.pdf 

Glenn Greenwald wrote about the "increasingly aggressive war being waged against WikiLeaks by 
numerous government agencies, including the Pentagon" in March 2010: Glenn Greenwald, The war on 
WikiLeaks and why it matters'. Salon, 27 Mai4 2010 
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41. On 18 February 2010, WikiLeaks released a classified cable from the US Embassy in 
Reykjavik dated 13 January 2010. The witness statement of US Under-Secretary of State 
Patrick Kennedy at the Manning trial explained that the release of this cable prompted an 
investigation by the US Diplomatic Security Service (DSS) and other elements of the US 
government: 

Our diplomatic security service, which is the security arm of thp Si^jg ^ 
Department worked with other elements of the United States government to 

determine what the source of that [Reykjavik 13 cable] leak might have been."^ 

March 2010 

42. In March 2010 I was based in Iceland. Together with a team of people, I prepared 
WikiLeaks' release of a video that depicted the indiscriminate slaying of more than a 
dozen people in the Iraqi suburb of New Baghdad, including two Reuters news staff, by 
US forces.^^ Two young children were also critically wounded in the attack. Also in 
March, WikiLeaks published an intelligence report from 2008 prepared by the US Army 
Counterintelligence Center.^ The report detailed numerous ways which it believed could 
be used to destroy or m^arginalise WikiLeaks - essentially by subjecting the organisation 
and those associated to it to political persecution. These mediods include: 

The identific ation, exposure, termination of employment criminal prosecution, 
legal action against current or former insiders. leakers, or whistlehlowers could 
potentially damage or destroy this center of gravity and deter others considering 
similar actions from using the Wikileaks.org Web site^"" 

24 March 2010 

43. The team working in Iceland were subjected to physical surveillance during this 
time, which led to the organisation alerting the public on 24 March 2010 via its twitter 
account that our physical security and die security of our work was at risk."^^ 

5 April 2010 

44. On 5 April 2010, 1 held a press conference at the Washington National Press Club to 
announce the release of the Baghdad helicopter video. Collateral Murder .^^ 

http://www.saIon.com/2QlQ/Q3/27/wikileaks/singIetnn/ 

See Under-Secretary of State Patrick Kennedy's testimony in the Bradley Manning trial on 5 August 
2013 https://pressfreedomfoundation.org/sites/defauIt/mes/Q8-05-13-AM-session.pdf 

See http://collateralmurder.org / 

See http://file>wikileaks.org/file/us-intel-wikileaks.pdf 

See http://file.wikileaks.org/file/us-intel-wikileaks.pdf 

See www.gawker.com/55Q07Q3/is-the-us-spying-Qn-a-tiny-secret+sharing-wehsitp 
See http://collateralmurder.com 
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29 May 2010 



45. Bradley Manning was placed in pre-trial confinement at Camp Arifian, Kuwait bv 
US forces.so ^ 

7 June 2010 

46. At the daily press briefing on 7 June 2010, US State Department spokesperson P.J. 
Crowley addressed journalists' questions regarding WikiLeaks' possession of yet 
unpublished US State Department cables: "State Department is working closely with the 
US Army Criminal Investigative Division, or CID".5i 

8 June 2010 

47. A news report entitled 'The State Department's Worst Nightmare' said that the 
Pentagon was "conducting an aggressive investigation" into whether WikiLeaks had 
260,000 US diplomatic cables and the material's whereabouts.^^ 

48. Neil H. MacBride, United States Attorney for the Eastern District of Virginia, 
announced that Andrew Peterson was joining the Terrorism and National Security Unit as 
a prosecutor. Both MacBride and Peterson are involved with the WikiLeaks Grand Jury. 53 
MacBride's controversial prosecutorial tactics include the extraterritorial application of 
US criminal law.^'^ MacBride explained in a Washington Post article: 

"Criminals today aren't confined by borders, and neither are we... A criminal 
organization is as much a threat to us from across the ocean as it is across the 
street. That's why we made the strategic iSprision to ga after networks anil th^ir 
leadership wherever thev are found "ss 



iO June 2010 



^° See bttp://www . alex&obrien,com/time]ine ns versus m;.T.ni-np _a.ssanpe wiWpaks ?.ninhfni1fen«y 
See http://www.state.gOv/r/pa/Drs/dph/2010/06/1427q7.htin 

52 Philip Shenon, 'The State Department's Worst Nightmare', The Daily Beast, 8 June 2010 

http://WWW.thedailvhea.st.rom/artic]ps/?niO/Ofi/0«/st3tP-Hpp artmPnt-anxinii s-ahniit-riip lnm qtir-sPrrprs^ 
bradley-manning-a11egedly-down1oaded.html 

53 MacBride has announced he will step down in September 2013, see 

http://www.washingtonpost.com/loca1A]s-attornev-neiM-n iachridR-tn-1pwe-nfficp.-a..i-va-gove.rn 
heats-up/2Q13/08/22/17797f?e-0aa8-neVSQ74-f 97ah3h^r,fi77_sinry html See also 

ww.alexaQbrien,cQTn/sepoTidsiglit/wikilpflVs/ mnd iurv/lepal do cicet. p/w,-v;ip.i.s pn^nri fnry prn.>..iit"r 
andrew_peterson_case_histoiy.html 

http://ww.alexaohrien.rom/timeIine us vprsns mann ing assan gP wikilealcs ?ni0.htm1#may 

Audio of Neil H. MacBride at the American Bar Association ftom 17 April 2013- 
http://www,americaphar.orp/content/dam/aha/mii1timpdia/l a w national .:pnirifv/p ndra.:t marhririp 041770 

13,mp3 

See http://ww,wa.shingtonpost,coTn/world/natinnal-.secnnWt-n-v q s-ea.sti!rn-rfktrict-n.s-attorn^ ^^ 
transcends-geograt)hic-bounds/2ni?71?./1Vp^ fSf992-4fi7.S-ne2-9fi4S-a7r^? 3a991rifi stnrv 1 hyi 
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49. The article Tentagon Manhunt' described Pentagon investigators desperately trying 
to track me down in relation to the US diplomatic cables that we would begin to release 
on 28 November 2010: "Anxious tiiat Wikileaks may be on the verge of publishing a 
batch of secret State Department cables, investigators are desperately searching for 
founder Julian Assange".^^ The officials "would not discuss the methods being used to 
find Assange, nor would they say if they had information to suggest where he is now."^^ 
On reading this, 1 became concerned for our continued ability to publish effectively. 

17 June 2010 

50. US Department of Defense spokesman Geoff Morrell said in relation to WikiLeaks 
that there was an "ongoing criminal investigation involving the Army Criminal 
Investigation Division, as well as, I believe, some other law enforcement agencies."^^ 

16 Juiy 2010 

51. US Department of Homeland Security agents appeared at the HOPE computer 
conference in NYC looking for me,^^ I was supposed to give a keynote speech at the 
conference.^^ My friend Jacob Appeibaum gave the keynote speech in my place.^^ 

25 July 2010 

52. 1 was part of a team in the United Kingdom that published the Afghan War Diaries: 
75,000 secret Pentagon documents about the war in Afghanistan, which included the 
detailed records about the deaths of nearly 20,000 people. 

53. With our publication of the Afghan War Diaries and the news that WikiLeaks 
intended to pubhsh hundreds of thousands of US diplomatic cables, US government 
officials started an attempt to delegitimise the legal protections WikiLeaks enjoys as a 
publisher by casting WikiLeaks as an adversary opposed to US national interests. The 
White House attempted to induce other news outlets into referring to WikiLeaks in these 
terms. The New York Times reported that the White House emailed reporters with 
suggested "reporting tacks to take" on WikiLeaks and its disclosures. 

See Tentagon Manhunt', The Daily Beast, 10 June 2010 
hftp://www.thedaiIybeast.com/articles/2Q10/Q6/lQ/wikileaks-founder-julian- 
nver-massive-leak.html 

5^ See Tentagon Manhunt', The Daily Beast, 10 June 2010 

hrtp://www.thedaiIvbeastxom/articles/2QlQ/06/10/wikileaks-fQunder-julian-assange-hum^ 
nver-massive-leak.htinl 

See http://www.alexaobripn.rnm/timeline us versus manning assange wikileaks 2Qin.html#may 
5^ See 'Feds look for Wikileaks founder at NYC hacker event', CNet, 16 July 2010 
http://news.cnet.com/83Ql-lQQ9 3-2QQ10861-83.html?tag=mncol:txt 

See 'Feds look for Wikileaks founder at NYC hacker event', CNet, 16 July 2010 
htt p://news.cnet.CQm/8301-lQQ9 3-20QlQ861-83.html?tag^mncol:txt 

See 'Feds look for Wikileaks founder at NYC hacker event', CNet, 16 July 2010 
htt p://news.cnet.com/8301-lQQ9 3-2QQ10861-83.html?tag=mncol:txt 
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The White House e-mailed the following statement with the subject line 
"Thoughts on Wikileaks" to reporters on Sunday evening. In the memo, the White 
House advised ioumalists on pofixihi e reporting tacks to take on the [Afghan 
War Diaries ] documents [. . .7.^2 

54. The White House memo reportedly included: 

As you report on this issue, it's worth noting that wikileaks is not an objective 
news outlet but rather an oraanimt ion that o p pnses US pnlirv in A f giiamxtntj 63 

26 July 2010 

55. White House Press Secretary Robert Gibbs states that WikiLeaks "poses a very real 
and potential threat [...]".^ 

27 July 2010 

56. A Pentagon press release indicated that the US Army's Criminal Investigation 
Division (CID) is in charge of the WikiLeaks investigation: 



The current investigation into the tpn k of the dnrumenta to WikiLeakfi ixn't 
focused on anv one, snecific individnal " Lapan said. " It's much hrnadpr ' 
They're going to look evervwhfrp to determine what the source may he. 

57. In my home country' Australia The Canberra Times reported that: 

Australian security authorities are assisting a United States intelligence probe 
into the whistleblower website Wikileaks and its Australian founder and editor, 
Julian Assange. The US regueftt fnr xtippn rt in what Amtralian national securitl, 
sources described as "a r ounter-espinnaae investigation" prtrptlptl WilcUi.nh^' 
dramatic publication yesterday of a leaked US military operations log, described 
as an "extraordinary compendium" of 91,000 reports by United States and allied 
soldiers fighting in Afghanistan.^^ 

28 July 2010 



See The War Logs: Reaction to Disclosure of Military Documents on Afghan War "6:46 p.m. | White 
House Offers Advice to Reporters"', 25 July 2010 httD://atwar.h]ngs.nvt7iTiP<;,rnm/2QlQ/n7/2.q'/thP-wa^ 
logs/#jQnes 

See The War Logs: Reaction to Disclosure of MiUtaiy Documents on Afghan War "6:46 p.m. | White 
House Offers Advice to Reporters"', 25 July 2010 httD://atwar.h]n ps.nvtimP^.mni/2Qin/n7/7q/th^^^ 
lo gs/#Jones 

See httD://www.c-spanvidpn.or g/programAVhitpHnnseDai]vRripfing 1t^7l 
See http://www.defensp.gn v/news/newsartir1p.a.spx?id=6ni87 

See 'Australia aids US probe into war log leak', Philip Dorling, The Canbeira Times, 27 July 2010 (only 
available in print). 
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58. US Department of Defense Secretary Gates "called FBI Director Robert Mueller and 
asked for the FBI's assistance in [the WikiLeaks] investigation as a partner." 

Calling on the FBI to aid the investigation ensures that the department will have 
all the resources needed to investigate... noting that use of the bureau ensures the 
investigation can go wh erever it npo/ls tn gn "67 

30 July 2010 

59. The immediate former head of the Central Intelligence Agency (CIA) and the 
National Security Agency (NSA), Michael V. Hayden, denounced my work in a CNN 
article entided 'WikiLeaks disclosures are a "tragedy"'.^ 

60. A US Army press release announced that Bradley Manning had been moved from 
Camp Arifjan, Kuwait to Quantico, Virginia, where he was put in solitary confinement.^^ 

61. The New York limes reported that US Defense Secretary Robert Gates 

declined to comment about the investigation beyond noting that he had enlisted 
the Federal Bureau of Investigation to a ssist Army investigatorfi. a move that is 
seen as a precursor to potentiallv cha rging people who are not unifnrmfiH 
service memlfersj..] A person familiar with the investigation has said that Justice' 
Department lawyers are exploring whether Mr. Assange and WikiLeaks could he 
charged with inducing, or conspiring in. violations of the Espionage Art, a 
1917 law that prohibits the unauthorized disclosure of national security 
information.'^^ 

62. That same week, while I was still in the United Kingdom, I discovered diat die FBI 
was carrying out operations on UK soil in relation to its investigation into WikiLeaks' 
publishing activities. On 1 August 2010, the press reported that die FBI and British police 
were carrying out searches and interrogations in the UK.7i These facts concerned me. The 
FBI was conducting operations in the UK, where I found myself at die time, in 
cormection with the WikiLeaks disclosures. 

63. Over die next days, die US counter-attack against WikiLeaks intensified. Certain 
prominent commentators and former White House officials championed extratertitorial 

See http://www.defense.gov/news/newsarti cle.aspx?iri=fin?.^R For more details about the FBFs 
extraterritorial, and unaudiorised, activities against MkiLeaks, see s. 7.1 "Known US VWkiLeaks 
intelligence operations in Europe since 2011" 

See http://www.cnn.com / 
2010/OPINION/07/30/hayclen.wikileaks.secrets/indpyht-ml 

See http://www.army.mil/article/431 1 4/ 
^° See httn://www.nvtimes.com/2nin/n7/.'^n/w nrld/asia/.'^nwi1ri ]^ ^] 

^1 See 'FBI question WikiLeaks modier at Welsh Home: Agents interrogate 'distressed' woman then search 
her son's bedroom', Mail Online, 1 August 2010 http://www■dailvmail■^n■llk/npws/a^rirle-1299.^^^ 1 /FRT- 
question-WikiLeaks-mother-Welsh-home-Agent-intpr r ogate-distrpssed-woman-searFh-snns-hPdroom.hfml 
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measures and the violation of international law "if necessary". These actions would 
directly infringe the basic rights and freedoms of those associated with the organisation 
and myself^^ 

3 August 2010 

64. Influential former speech writer for President George W. Bush, Marc Thiessen, 
published a Washington Post article entitled 'WikiLeaks Must be Stopped'. Thiessen, who 
is described by Scott Horton, a human rights attorney and Columbia Law School lec'nirer, 
as the "mouthpiece of senior Bush-era mtelligence community figures",^ asserted that 
even though I am a non-US citizen working outside of the territory of the US 

. . .the government has a wide range of options for dealing with him. It can employ 
not only law enforcement but also intelligence and military assets to bring 
Assange to justice.^^ 

Thiessen further advocated for the US to put pressure on any state in which I was located 
and that the US should, if necessary, arrest me even without the consent of that state. To 
support his position, he cited legal advice from the Department of Justice regarding FBI 
operations abroad: 

The United States should make clear that it will not tolerate any country - and 
particularly NATO allies such as Belgium and Iceland -providing safe haven for 
criminals who put the lives of NATO forces at risk 

Mf/i appropriate dintoma tic presaure. these aovemmenfs mm cooppratp in 
bringing Assanae to justice. But if they refuse, the United Staffs can arrpxt ' 
Assange on their terri tory without their knowledge or ap prnvnL 

Thiessen further asserted that the FBI could violate international law in order to stop me 
and apprehend other people associated with WikiLeaks' publishing activities. Thiessen 
cited a Department of Justice memo:''^ 

"the FBI may use its statutory authority to investigate and arrest individuals for 
violating United States law, even if the FBFs actions contravene customary 
international law" and that an "arrest that is inconsistent with international or 
foreign /aw does not violate the Fourth Amendment." In other words, we do not 
need permission to apprehend Assan ge or his c.a-conspiratnrs anvwherp in thp 
world. 



See the following paragraphs for examples. 
^3 Scott Horton, 'WikiLeaks: The National-Security State Strikes Back', Haipei's, 3 August 2010 
http://harpers.org^log/2010/08/wikileaks-the-national-spriiritv-statp-strikes-hark/ 

Marc Thiessen, 'WikiLeaks Must Be Stopped', Washington Post, 3 August 2010 
http://vww.washingtonDOStxom/wD-dvii/rnntpnt/a rticle/2nin/nR/02/AR20in08Q2n2fi?7.htTTil 
75 Authority of the Federal Bureau of Investigation to Oveiride International Law in Extratenitorial Law 
Enforcement Activities: http://www.fas.org/irp/agency/doj/fhi7oIc ovprriflp nHf 
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Arresting Assange would be a major blow to his organization. But taking him off 
the streets is not enough; we must also recover the documents he unlawfully 
possesses and disable the system he has built to illegally disseminate classified 
information. 

This should be done, ideally, through international law enforcement 
cooperation. But if su ch cooperation is not forthcoming, the United States can 
and should act alone. 



65. My personal safety was also at risk. Scott Horton, who is also the legal affairs and 
national security contributor at Harper's, wrote ^WikiLeaks: The National-Security State 
Strikes Back': 

(Assanael will certainly be targeted for petty harassment and subject to steady 
surveillance, and effor ts to kidnap him are almost certainly being spun at this 
very moment ^^ 

5 August 2010 

66. Pentagon Press Secretary Geoff Moirell announced an anti-WikiLeaks task force at 
the Department of Defense: "a 24-hour operation. They have roughly ~ they're up to 
about 80 personnel".'^'' 

67. The task force mushroomed over the next weeks. It grew from 80 to 120 agents by 
12 September 2010.^^ 

68. The "distinct responsibility" of the Information Review Task Force - dubbed by 
some occupants as the "WikiLeaks War Room" - was:^^ 

...to gather evidence about the workings of WikiLeaks that might someday be 
used by the Justice Department to prosecute Assange and others on espionage 
charges. 

69. I read the article 'The General Gunning for WikiLeaks', which described the task 
force:^^ 

Scott Horton, 'WikiLeaks: The National-Security State Strikes Back', Harper's, 3 August 2010 
http://harpers.org^log /201Q/08/wiMleaks-thp-nationa]-spnrrity-state-strike^ 

Department of Defense Press Briefing, 5 August 2010 
http://www.defense.gov/transcripts/transcript.aspx?transaiptid==53001 

Philip Shenon, 'The General Gunning for WikiLeaks', The Daily Beast, 12 September 2010 
httD://ww.thedailvbeastxom/articles/20in/09/1 2/pentagnn.s-wikileaks-war-room-rpaH 
document-dump.html 

Philip Shenon, 'The General Gunning for WikiLeaks', The Daily Beast, 12 September 2010 

http://ww.thedailvbeast.eom/articles/20in/09/1 ^/pentagnns-wikileaks-war-ronm-rpadies-f^^^ 
document-dump.html 

Philip Shenon, 'The General Gunning for WikiLeaks', The Daily Beast, 12 September 2010 
http://ww. thedailybea st.com/articles/2010/09/12/pentagnns-wikileaks-war-rooni-rpadies-for-npw- 
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{"on ^"'^^ °f90vernment offices not far from the Pentagon, nearly 

120 mt^iqenre anafys ts, FBI a g ents , a nd othpr^ nrp m work— 2d hm,rc ':r^ ^' 
Tt". ^ frontlines of the flnv^mm^^y . secret u,nr 

Dubbed the WikEeaks War Room by some of its occupants, the round-thp-rln^k 
operation is on high ahr t this mnnf f, 

70. The same article states that Brig. General Robert A. Carr, who runs "the Pentagon's 
equivalent to the CIA", the Defense Counterintelligence and Human Intelligence Center 
of the Defense Intelligence Agency (DIA), was "handpicked" by Defense Secretary 
Robert Gates to head the team because he "is highly respected ...an d a fitting advprca^ 
to Assang e".^^ ^ 

^^.^''f^,^^''' """^^^ assigmnent" was reportedly "to try to detennine exactly what 
classified information might have been leaked to WikiLeaks".82 General Carr testified at 
the Bradley Manning sentencing hearing on 31 July 2013.83 

10 August 2010 

72. 1 followed closely how pressure mounted on US allies to track my movements and to 
stop our pubhcations. Official sources within the administration revealed to the press that 
the US was not only considering how to prosecute me in relation to WikiLeaks' 
pubhcations m the US. but was also requesting their allies to prosecute me under their 
own national security lawsr^"* 

American officiah confirmed ln<:t n,^ nth that th^ hjstice np pnrtn,^„t 
weighing a ranae of criminal charg ps: a gainst Amtange and othpr^ [,„] 

Now, the officials say, they want other foreign ifoy^m^ents to rnn^!d<>r th. co».. 
sorts of criminal charges. 

The Obama administration is pressing Britain, Germany, Australia, and other 

allied Western governments to consider np^ning criminal 

WikiLealis founder Julian /iss ange and to sevpr^'Iv lin,it his nnmadir tr'^Zlt 



document-dump.html 

Z ?f m\ '^^ WikiLeaks', The Daily Beast. 12 September 2010 

http://wwwthedailYbeast.rnni/artir1es/201 0/09 / 1 ? / nPnt agons-wiknp.V.-v ,ar-mnm-rP.HiPc-^^^^^ 
document-dump.html 

Z .wTk The Daily Beast. 12 September 2010 

http://wwwthedailYbeast.rom/artirles/201 0/09 / 1 ? / nPnt agons-wikilp.Vc-w ar-mon,-rP.HiPc-for^^ 
document-dump.html 

^ See httpsy/pressfree dnmfonndation.nrp/sitP.;/r1 efanlt/filPs/n7.-^ 1 -1 .V A 1\/r-.;p«inn pHf 
4 See Philip Shenon. US. Urges AlHes to Crack Down on WikiLeaks', The DaUy Beast. 10 August 2010 
http://www.thedailvbea.st.rnm/artirles/?m n/n»/i n/.. wPstPm-rrprVHnwn-nn-wikilp;.Vc html 
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across international borders, American officials say.^ 



73. In addition to the stated intention to restrict my freedom of movement, the US 
government attempted to convince its allies not to allow me entry into dieir territory as a 
warning to me, to those working with me and WikiLeaks, and to our supporters:^^ 

Through diplomatic and miHtarv channe ls, the Ohama adminixtrntion h hoping 
to convince Britain. Germ any, and Australia, amona other allied povpmmfntx^ 
thatAssanae should not be welrom e on their fthnres either, given the danger that 
his group poses to their troops stationed in Afghanistan, American officials say. 

Thev say severe limitati ms on A'lsanae's traveh miaht serve as a nsepil 
varnina to his followers that their own freedom is now at risk. 

74. The Australian government publicly entertained the possibility of cancelling my 
passport, reportedly as a result of pressure placed on AustraUa by the United States. 
AustraUan Attorney General Robert McClelland assured the United States that the 
Australian government would "provide every assistance to United States law- 
enforcement authorities", including by exploring the possibility of cancelling my 
passport.^^ 

75. Not only was the US seeking to put pressure on me and other individuals associated 
with my organisation directly and pressuring its allies to do the same, the US also 
considered reviewing its diplomatic relations with Iceland because of the connection 
WikiLeaks had with that country: 

An Atnerican military official tells The Daily Beast that Washing ton may nisn 
want to closelv review its relat ions with Iceland in the wake of the release of the 
A fghan war logs.^ 



PhUip Shenon, 'U.S. Urges AlUes to Crack Down on WikiLeaks', The Daily Beast, 10 August 2010 
httpy/www.t he(jaUvbeas t x om/artides/2 0 10/nfi/in/a-western-rrarkdown-on-wiki1pa1ff!litTn1 

PhUip Shenon, 'U.S. Urges Allies to Crack Down on VWMLeaks', The Daily Beast, 10 August 2010 
http://www.thedailvbeast.com/articles/2010/0R/in/a-westeni-rrarkflnwn-nn- 
wikiIeaks.html#sthash.KSOOqoyI.ripTif 

^'^ Mr McClelland also said die Australian government had considered cancelluig Mr Assange's passport, 
but there were "issues in respect of serving a notice of cancellation": 

"More importantly, diere (are) issues as to whether it would be constructive or counter-productive to the 
law enforcement," he said. 

Assange's passport would set off alarms if presented at an airport, and Mr McClelland questioned "whedier 
it would be counter-productive to remove the identification that would in fact trigger die law-enfoitement 
process". http://news.smh.com.au/breakinfi.nPw<;-natinnal/aiisT r;,lj a-to-hplp-ii.<i-nvpr-assan0 P-?nini9n/i^ 
18k3w.html 

See 'U.S. Urges Allies to Crack Down on WikiLeaks', The DaQy Beast, 10 August 2010 
httD://www.thedailvbeast.com/artidps/2niO/n«/in/a-wP stem-rrarkdnw n-nn-wikilPak.:htiT.1 
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11 August 2010 



76. On 11 August 2010, fonner CIA general counsel Jeffrey Smith told National PubUc 
Radio that although the law does not permit the US government to go after me with die 
sole intent of harassment or putting me out of business, "I diink it is entirely appropriate 
for us to be very aggressive".89He went on to say: 

If I were the US goverTiment, I would be trying to make it as difficult as possible 
for the WikiLeaks founder to continue to do business... To the extent wo ra n 
persuade our allies to consider oroKt^fiitinn T think thnt'c nil ^^^^ 



77. US pressure even resulted in public attempts to influence decisions based on human 
rights considerations where I and WikiLeaks were concerned. The US pressured 
Switzerland not to grant me political asylum:^ 



The United States ambassador to Switzerland, Donald Beyer, has also entered the 
WMeaks debate. He has warned the Swiss government against granting Assange 
asylum, which the Australian founder ofWikileaks has said he was considering 
requesting. "Switzerland should very carefully consider whether to nmviH^ 
shelter to someone who is on the run from the law," Beyer told the newspaper 
Sonntag. 

78. Friends and associates of mine and volunteers of the organisation were regularly 
targeted at borders from this moment on.^i Border searches and interrogations have 
affected security researcher Ja cob Appelbaum, who had given the keynote speech in my 

See 'WikiLeaks Faces Growing Pressure Over War Files', NPR, 11 August 2010 

http://www.npr.Qrg/t empIates/stnrv/storv.php7storvTfl-1 291 3.S.^7« 

90 For example, the Swiss paper NZZ am Sontag published an article entitled 'Pressure mounts on 
WikiLeaks and 

http://www.swi$sinfo.rh/enp/politics/Pressnrp mnnnt" nn Wi kiLeaks ;.nri Assange html?riH=?«QrS™r ' 
and in June 2012 the Washington Post Editorial Board advocated applying coercive measures (suspending 
special trade preferences) to influence Ecuador's sovereign decision, based on hmnan rights consideration 
as to whether to grant me asvlum http://arfirlps wa.:hir,gtnnpn..!t rnm^?m ?-nfi- 
2Q/OPinions/35460325 1 asyjum-fnr -)uiian-assangp-pniadoran-pxtraditinn 

91 On 29 July 2010 US citizen Jacob Appelbaum was detained at Newark Liberty Intemational Airport and 
questioned about me for tiiree hours by Department of Homeland Security and Army CID agents His 
laptop and three cell phones were seized. ht tps://www.nvtimpc.,rnin/?mn/n8/02,'wnrlri/n9wiki html? r^-?R. 
31 July 2010 - US atizen Jacob Appelbaum was questioned by two FBI agents at Defcon 

http://news.cnet.com/83ni-270Rn 3-200122.S3-?4.q hfml 

September 2010 onwards - US citizen David House of the Bradley Manning Support Network was 
detamed and questioned at the border on each of the seven occasions he re-entered die US after foreign 
travel. On 3 November 2010 - he was detained on the border by two agents, one bom Homeland SecuiSy 
and a second from the FBI Joint Terrorism Task Force- 
http://www.democracynow.orp/2011/3/3/hradlpv manning hit with npw rhargpc The American Civil 
Liberties Union (ACLU) filed a civil lawsuit, which resulted in a setdement with die US government 
Early 2012 - Jeremie Zimmermann, who appears in die Collateral Mmder video credits, and'smari 
MacCarthy, who briefly volunteered for WikiLeaks in Iceland, were bodi detained and questioned in US 
airports. httD://www.abc.net.an/4 romers/stnrips/201 2/n7/1 9/35492«n htm 
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place at the HOPE conference on 16 July 2010.^^ In an interview for Democracy Now!, 
Appelbanm described die targeting he experiences at airports: 



In the period of time since [the HOPE conference on 16 July 2010] they've 
started detaining me, around a dozen-plus times... I was put into a special room, 
where they frisked me, put me up against the wall. One guy cupped me in a 
particularly uncomfortable way. Another one held my wrists. They took my 
cellphones. Vm not really actually able to talk about what happened to those 
next... And they took my laptop... then they interrogated me, denied me access to 
a lawyer. And when they did the interrogation, they have a member of the U.S. 
Army, on American soil And they refused to let me go. They ... implied that if I 
didntmake a deal with them, that Vd be sexually assaulted in prison. " 



79. This practice has even affected my legal advisor, Jennifer Robinson, who was placed 
on an 'inhibited' list at Heathrow airport.^^ Robinson has been affected in other ways as 
well. In November 2010 she received an inappropriate letter from the State Department, 
which prompted the Lawyers Rights Watch Canada (LRWC) to issue a statement to US 
Secretary of State Hillary Chnton and Attorney General Eric Holder that the State 
Department letter had interfered with my right to counsel.^^ 

80. Jeremie Zimmermann, who was reported on by US intelligence at the 2009 26C3 
meeting in Berlin alongside me, was subsequently ambushed at Washington Dulles 
airport, by individuals purporting to be FBI agents. The agents attempted to gain 
cooperation from Mr Zimmermann in relation to WikiLeaks through intimidating tactics. 
Mr Zimmermann was told that his name was mentioned in the Virginia Grand Jury 
against WikiLeaks. Mr Zimmermann was allowed to board his plane but was asked to 
contact die agents upon his arrival in France, where Mr Zimmermann lives.^^ 



^2 Philip Shenon, 'U.S. Urges Allies to Crack Down on WikiLeaks', The Daily Beast, 10 August 2010 
http://ww.thedaxlvbeastxom/aiticles/2010/08/10/a-westem-crackdown-on-^ 

See 'Who stopped Robinson? The inhibition of responsibility'. Crikey, 20 April 2012 
http://wwxrikeyxom.au/2Q12/04/20/who-stopped-robinson-the-inhibition-Qf-responsibili See also the 
transcript of ABC 4 Comers, 'Sex, Lies and Julian Assange' 
http://www.abc.net.au/4comers/stories/2012/Q7/23/35492fiQ.htm 

The statement notes that the LRWC was "alarmed by actions of US State Department Legal Advisor 
Harold Hongju Koh that put British barrister Jennifer Robinson in jeopardy and interfere with the right of 
her client Julian Assange to be represented." http://www.lrwc.org/statement-linking-lawyer-jennifer- 
robinson-with-her-client-juUan-assange-violates-advocacy-rights-2/ 

See J. Assange with J. Appelbaum, A. Muller-Maguhn and J. Zimmermann, "Cypherpunks", ed. 0/R 
Books at p. 27: 'Harassment of Jacob Appelbaum and Jeremie Zimmermann'. 
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4. Extended stay in Sweden 



11 August 2010 - 27 September 2010 

81. In the context of my heightened concerns about US activities in the United Kingdom 
I left the country on 11 August 2010. Within days of arriving in Sweden I became 
concerned about my safety and security there, in particular because of the pressure being 
brought to bear on US allies, including Sweden. 

82. 1 was aware of the publicly stated attempts to track my movements. I used a number 
of risk minimisation procedures, including relying on the goodwill of friends and their 
circles for my safety and to protect the confidentiality of my whereabouts and 
conraiunications. 



83. My contacts in Sweden had arranged for me to stay in two safe houses during the 
few days I had intended to stay in Sweden. One of the safe houses belonged to a 
journalist who I knew and another to a Social Democrat party figm-e unknown to me who 
had lent her apartment while she was away. However, because these two original safe 
houses arranged prior to my arrival became known very soon, I stayed in three additional 
safe houses between 11 and 20 August 2010. 

11 August 2010 

84. 1 travelled to Sweden to put in place a legal strategy to try to protect our publishing 
servers, some of which were in Sweden. I believed these assets were at risk as a result of 
the intense political pressure from the US described above. I met with representatives of 
the Swedish Pirate Party, which is represented in the European Parliament, who agreed to 
host WikiLeaks servers in order to further protect our publishing work.^ I also felt it was 
best to leave the United Kingdom at that time because the FBI was known to be carrying 
out operations in connection with the investigation into our publications.^^ I intended to 
stay in Sweden for less than a week. 

85. On the same day I arrived in Sweden, 11 August 2010, 1 received infonnation from 
an Australian intelligence source that extra-legal actions might be taken against me by the 
US or its allies. This was later reported in the Australian newspaper The Age: 

An Australian intelligence official privately warned Wikileaks on August 11 last 
year that Assange was the subject of inquiries by the Australian Security 
Intelligence Organisation, and that information relating to him and others 
associated with Wikileaks had been provided to the US in response to requests 
through intelligence liaison channels. 



See -Swedish Pirate Party to Host New WikiLeaks Servere', Christian Engstrom, Pirate Parly Member of 
the European Parliament, 17 August 2010 

https://christjanenfistrom.wor(1prPssxoi)i/?0in/nR/17/swpHi.;h-p lr;.fP -narfv-tn-^ 

See http://www.dallYmail.ro.uk/news/affidp-1299311/FRT.^ i.P. tion-Wik.7.Pak^-mothpr-Wpkh-hnmo. 
Agent-interrogate-distr essed-woman-searrh-snns-bedrnnmhtm^ 
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The Australian intelligence official is also claimed to have specifically warned 
thatAssange could be at risk of "dirty tricks" from the US intelligence community. 



13 August 2010 

86. My dependency on other people while in Sweden was aggravated when, shortly after 
my arrival in Stockholm, my personal bank cards were blocked. On 13 August 2010, the 
WikiLeaks organisation's Moneybookers account could no longer be accessed. That same 
day, I contacted the company, who replied: "following recent publicity and the 
subsequently (sic) addition of the Wikileaks entity to blacklists in Australia and watch 
lists in the USA, we have terminated the business relationship". I requested further 
information from MoneyBookers on 13 August and 16 August regarding the closure, 
including which blacklists and watchlists my accounts and/or WikiLeaks' account had 
been added to, but I was refused this information (Appendix H). 

87. The freezing of WikiLeaks' Moneybookers account was an early example of what in 
December 2010 would become a concerted extra-judicial global economic blockade 
against WikiLeaks by US financial service companies, including VISA, MasterCard, 
PayPal, Bank of America, Western Union and American Ejq)ress. The blockade is the' 
subject of several court actions, a European Commission investigation, a resolution by 
the European Parliament, and condemnation by the United Nations Special Rapporteur on 
the Promotion and Protection of the Right to Freedom of Opinion and Expression and the 
Inter-American Commission on Human Rights Special Rapporteur for Freedom of 
Expression.99 On 24 April 2013 the Supreme Court of Iceland found the blockade to be 
unlawful. 



88. As a result of being suddenly cut off from personal and organisational funds upon 
arriving in Sweden, I had to rely on others not only for shelter, but also for food, safety 
and telephone credit. Unformnately, my closest associates were reporters who were only 
sporadically in the country. 



89. On 13 August 2010 one of the main Swedish newspapers, Svenska Dagbladet, 
published an article entitled 'Defence ministry prepared for the next leak', which detailed 
that a group within the Swedish Ministry of Defence was preparing for WikiLeaks' next 
publication and had analysed 76,000 previous publications from WikiLeaks in relation to 

See 'Assange told of ASIO snooping'. The Age, 11 March 2011 
http://www.theage.com.au/natiQna1/assange-tnld-of-asio-snooping-2nn0315-lbwh.htin1 

See, for example, UN Special Rapporteur on the Promotion and Protection die Right to Freedom of 
Opinion and Expression and the Inter-American Commission on Human Rights Special Rapporteur for 
Freedom of Expression, 'Joint Statement On Wikileaks', 

http://www.oas.org/en/iachr/expressi on/showartirle.asp?artTn=fi29&lTn=1 and die European Parliament 
resolution of 20 November 2012 on 'Towards an integrated European market for canl, internet and mobile 
payments' (2012/2040 (INI)) http://www.eurnparl.piirnpa.eu/sidp.s/gptr)nrrin? 
puhRef=-//EP//TEXT+TA+P7-TA-2Q12-n42fi+0+Dnr+XMT.+Vn//F.N 

Reporters Witiiout Borders, 'Court orders Visa subcontractor to lift block on payments to WiMLeaks', 
26 April 2013 http://en.rsf.org/icelan d-court-orders-visa-.snhcontractor-to-26-04-2013.4444Q.htm1 
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Swedish troops in Afghanistan.^"^ 



18 August 2010 

90. Swedish state television published a segment entitled "We risk United States 
relationship deteriorating', which argued that the presence of WilciLeaks m Sweden would 
negatively affect the strategic relationship between Sweden and the United States.^°2 

91. Through the diplomatic cables I also learned of secret, informal arrangements 
between Sweden and the United States. The cables revealed that Swedish intelligence 
services have a pattern of lawless conduct where US interests are concerned. The US 
diplomatic cables revealed that the Swedish Justice Department had deliberately hidden 
particular intelligence information exchanges with the United States from the Parliament 
of Sweden because the exchanges were likely unlawful. 

92. The US diplomatic cables, reports by major human rights organisations, and the 
UN's own findings made me aware that Sweden had been complicit in torture as a result 
of its participation in secret CIA renditions from 2001 through to at least 2006.1°'' The 
rendition of the Swedish poUtical refugees Agiza^os g^d Alzery resulted in strong 
condemnation by the UN Committee Against Torture, Anmesty International, Human 
Rights Watch, and others.io^ There is still complete impunity for the officers of the 
Swedish state involved and their US counterparts. No charges have been laid although the 
complicity of the Swedish state has been well established in successful civil litigation. I 
recently learnt that Sweden was partly implicated in CIA renditions of its own citizens 



See 'Forsvarsmakten redo for nasta lacka', SvD, 13 August 2010 
http://www.svd.se/nvheter/inrikes/forsvarsmaktPn-rpd o -fnr-nasta-lar ka Si .^fl? 1 1 lyri 
See 'Piratpartiets samarbete med Wikileaks: "Risk for samre relation till USA"' 

http.7/www.svt.se/nYheter/sverige/piratnartiets-sarnarhPtP- iTipH-w1ki1pak^-risk-fnr-samrP- relatinn-til1-n.:a 

See http://wikiIeaks.Org/cable/2008/1 1 /OaSTOCKHnT .M74«; 
http://wikileaks.org/rah1p/? 007/0S/n7STnCKHnT,MF;nfi1l tm1 

See http://wikileaks.org/cahle/2006/04/flfiSTOCKHnT.M527.htTn1 

On 18 December 2001, 45-year-old Ahmed Agiza was secretly apprehended in Sweden by Swedish 
Security Police. Agiza was then handed over to agents of the US CIA, who stripped him dressed him in 
overalls and chamed and shackled him before transporting him in a Guifstream V aircraft to Egypt where 
he was severely tortured. At the time of his unlawful rendition, Agiza, an Egyptian citizen was llVing in 
Sweden with his wife and five young children, waiting for a determination on their poMcal asylum 
application. See Binyam Mohamed et al. vs. United States and JEPPESEN DATAPLAN INC 
https://t.co/Bi85LEMXfik 

Agiza v. Sweden, Committee Against Torture. No. 233/2003, at para. 13.4, UN Doc 
CAT/C/34/D/233/2003 (May 20, 2003) httP://www■nn^cr■nr^/rP^Wn^ld/dorid/4?rP7^da7 hfml' iLf^h^mmrrf 
Alzery v. Sweden, CCPR/C/88/D/1416/2005,UN Human Rights Committee (HRC),10 November 2006 
available at: http://www.refworld.org/dorid/47975afa7l html The EU Parliamentarv report from 2007 
endorsed die findings from bodi the Human Rights Council and die Committee Against Torture fliat 
Sweden had violated the ban on torture m botii cases: httD://www Piimnarl.Pirrnp a Pi./^idP.s/PPtnnr dn? 
type-TA&language-EN&referenrp=P6-TA-20n7-3? . It also suggests tiiat Sweden's refusal to investigate 
or mdict a smgle person in die matter is likely an ongoing breach of its international obUgations See also 
Binyam Mohamed et al. vs. United States and JEPPESEN DATAPLAN. INC., of which Aeiza was a 
petitioner. See https://t.co/Ri85LEMX6k ^ 
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from Djibouti earlier this year.^^"^ 

93. Through an intelUgence source, I became aware that on 19 August 2010, the Swedish 
Security Service (SAPO) requested information about me from an Australian intelligence 
organisation. The Australian intelligence organisation responded to the request with 
information about me on 21 August 2010. 

20 August 2010 

94. On 20 August 2010, Swedish police opened a 'preUminaiy investigation' against me 
The next day, the more serious allegation was dropped, but after an intervention police 
authorities reopened die closed preliminary criminal investigation against me on 1 
September 2010. Three years have passed. Although I have not been charged with any 
crime, I have spent ten days in solitary confinement, more than 500 days under house 
arrest and over a year unable to leave the protection of the embassy of Ecuador in London 
as the British government refuses to abide by its international law asylum obUgations. 

95. According to the Agreed Facts' filed to the UK Supreme Court, to which the 
prosecutor in Sweden has agreed, the circumstances of the opening of the investigation 
are as follows: 



96. My lawyers in Sweden, Per E. Samuelson and Thomas Olsson, were ahlP to revipw 
the phone records that are pa rt of the investigation, including SMS traffic between die 
ivo Swedish citizens, Ali Yasin Ahmed and Mohamed Yiisuf, and one Briton. Mahdi Hashl were held 
widiout charge for three mondis, physicaUy abused, and dien unkwfuUv renditioned to tie US from 
Djibouti. Just days before dieir detention in Djibouti, Sweden dropped dieir own criminal investigation into 
these individuals, which suggests Swedish cooperation in the seizure of its own citizens in Djibouti for 
their subsequent rendition to the US. The case has been reported in the Independent newspaper's article 
'Rendition gets ongoing embrace from Obama administration' fiom 2 January 2013 
(http;//wW-iqdependentco.ul</news/worId/aTnpriras/r^nHifinn -ppfs-nnf >nin p.^mhra^ 
adPiipistration-8434963.htm1) and in the Open Society Justice Initiative's 'CIA Secret Detention and 
Extraordinary Rendition' from February 2013 
bup://www.opensQdetYfomdatiQns.Qrg/sitw/default/fiiPs/B inh ;,],vjnff-tn^ 

C^0fAe^^d^gd^^^^%^cribd.cnm/dnr/«nqi?442/Afiy^^^ 
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. -ini i ^ ^^"^ lawyers notified me via 

zuii of tlie Cimaa« df tw^^^S^oT iiese messages.i<» 




/and that 




3^^|togi_fl:e_poHce initially opened an investigation into 'rape' in relation to 



lis a 



lOLTTie press was immediately and unlawfuUy inforaied that there was a wairant for 

^^yf '^^^^ been refused a copy of the phone records in full; the citation is paraphrased and is 
du^ct quote from my lawyere* email. ^"Aa^cu cum is 

My lawyei. have been refused a copy of the phone records in fuU; the citation is paraphrased and is ^ 
(hrect quote from my lawyers' email. f*"wcu <iuu ib . 

Ill My lawyers have been refused a copy of the phone records in full; the citation is paraphrased and is ^ 
direct quote from my lawyers' email. i^^^oocu mm ii> t 

112a 




My lawyers 



a c °eiof the phone records in f ull; the citation is paraphrased and is , 



ai4. 
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my aiTCSt for the rape o^^^grte Swedish government prosecutor unlawMy. 
and without any subsequem explanation or remedy, immediately confirmed to the pr«ss 
that there was a live warrant for my arrest. Hie prx)secutor's breach triggered an 
avalanche of news reports.iis within days there were millions of references online which 
associated my narne with the word 'rape'. Immediately the police accusations were used 
to attack WikiLeaks' work and my reputation as its pubKsher.iie US Defense Secretary 
Robert Gates celebrated the news of my arrest warrant with a sinile, telling reporters that 
the airest sounds like good news to me"."7 various twitter accomits officially associated 
with the Pentagon spread descriptions of me as a "rapist" and a "fugitive"."^ 

21 August 2010 

102. Less than 24 hours after the arrest warrant was issued, the chief prosecutor of 
Stockholm was appointed to take over the investigation and cancelled the arrest warrant 
stating I don t believe there is any reason to suspect that he has committed rape" The 
Agreed Statement of Facts and Issues submitted to the UK Supreme Court states:i2o 

A w eliminarv inve stiaattm u»m t^nmumrMt an 




. . ^ - — ^ ; , J ffte comtsm ofmose intaviews, on 2ist 

August 2010, llie case was taken over die OuefPnmmr of^odMn ^yxi Fme) 

Hamgassesseda)eevidence,shecanceUedtheaniestMKin-antagamstiheAm 
made^ assessments^ evidence duJnntdi^osearvaf fmn'nffnp,. 



25 August 2010 



103. Four days later. Chief Prosecutor Eva Finne dismissed the 'rape' investigation 
altogether: I have discontinued the preliminary investigation of the charce fsic) 
origmaUy designated as rape. Tliere is no suspicion of any crime whatsoever" TTie 
Agreed Statement of Fact and Issues submitted to the Supreme Court: 



Seg http://ww.nvt1mps.rnm/?mo/i ?/n»wiH/npnT i ]ir n n ' MTnl 



ne ^° *^ Australian Parliament, 2 March 2011 httD:/fw]n'ntr:,} nry fy^.fy-,f, 

117 

See httPS://twitter.rom/al]mi1ifarvi^f. y s/statii«!/q?p40fi4S?q4»l 7 pp; 
httPs://twitter.com/allmilitarvnpws/statiif ; /5.^1 Fifing^i «7»c :?fin; 

httPS://twitter.CQm/allmi1itarvnews/stfltus/fin9nB7qf^39mnsfin- 
httPs://twitterxom/Al]M11itarvNPws/stati i s/m?nft7c i9qQninccn 

"9 See 'Assange inte langre misstankt for valdtakf. Svenska Dagbladet (SvD), 21 August 2010 
http://www,svd.5e/nvheter/inrikps/assanPP-infpJ;.n g»..mk.fanWt-f» r-^^ Mfi7/if ;o.„^ 

See paragraph 7, 'Agreed Statement of Facts and Issues' Submission by ihe parties to the Sunreme 
Comt of the United Kingdom http;//ww,.rrihd roW^nrm,^y^o,.^l^. ' W 
1 TT ? -A^ed Statement of Facts and Issues' Submission by die parties to die Supreme Court of 
die Umted Kmgdom http://ww.srrihd.eom/dnr/flnq19:izi7/AgrPPd.F.rt.- a ccpnp^.-..., ^ ' 
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9 



27 August 2010 




was 

'as 



104. A Swedish high profile Social Democrat politician Claes Boigstriim w 
running as a candidate in jsyeden's im minent general elections along witBiMUwas 
?nv°S- *HliMlon 27 August 2010. He applied to S^Sn the 

mvestigation with a diffeim prosecutor in the otherwise unrelated city of Gothenbeig. 

30 August 2010 

105 I cancelled my other appointments and remained in Sweden where I appointed a 
Swedish la^er, Leif Silbersky. I gave an interview to the police on 30 Augi^t 2010 in 
relation to the only remaining allegation. Tlie Agreed Statement of Facts and Issues 
submitted to the Supreme Court of the UK states: 

Gn 30th August 2010, theAppeUara.M^hadwbmtarifyrmainedmS^ioc^^ 
with the investigation, al^ed far, p olice interview in respect of the ongoing Pmliminary 
Investigation nire^ogggj^e answered aU questions a^c^hini^ 

106. I was highly concerned for my personal safety and the safety of WikiLeaks' 
operations while I remained in Sweden, but I stayed for another five weeks after the 
preliminary investigation' was initiated in order to clear my name and to cooperate with 
the pohce mvestigation Only after I had obtained an assurance fo)m the prosecutor 
Marianne Ny that I could leave the jurisdiction did I prepare to leave the country 



1 September 2010 



In response to the Borgstrom app lication. Prosecutor Marianne Ny decided to 
resume"^^^— — ^ * 'f' — ■ - — 



8 September 2010 

108. The head of the Swedish military intelligence service ("MUST") oubliclv 
denounced WikiLeaks in an article entitled "WikiLeaks a threat to our soidiere'-s i 

122 ciaes Boigstrom appeared continuously in the mediataUdng about my case in the run-up to the 
Swedish general elections, wh ich were t hree weeks away.fcy^^-ggiigppiied fyrZmllZ 
on 28 Februay 2013 t^^'f^^M^oigstrom had "pSSTSSSffg with thTmeXSd 
of wij me I no longer ttottWSSording to his ow» estimation. Claes Bor^trtim spenT-a^^SfJo 
hours" speaking to tiie media about my case. See Claes 601881161111 (Mhu . 
Stockhom district court on 22 March 2013 httD-//wwwsrri M rnrr.iA^M^^J^^^f^T'^ *° 

123 Paragraph 10, 'Agreed Statement of Facts and Issues' Submission by die parties to the SuDrrne Comt 
of die United Kingdom http;//ww..srribd ron,/dor/«n.,.^,/.p.^^,p% L^^l^^';"^' 

TT •.I'l'^^?''* ^'T°' °* ^T. S'^bmission by die parties to die Supreme Court of die 

United Kmfidomhttp://www.smhd.rnm/dnr/«nqi9^^9/Ap^_Fam.A.»npo.r^^^ 
'^^ See 'VWkileaks ett hot mot vara soldater'. NvTeknik. fl RpntomK-r omn 
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became increasingly concerned about Sweden's close relationship to the US in military 
and intelligence matters. 

109. Around this time I was warned by a trusted intelligence source that the Swedish 
intelligence service SAPO had been privately told by its US counterparts that US- 
Sweden intelligence-sharing arrangements would be "cut off" if Sweden was viewed to 
be sheltering me. This is consistent with the reports I had read in the US press outlined 
above. I considered my continued presence in Sweden to be a serious risk to my personal 
safety and a risk to WikiLeaks' continued publications, I asked my lawyer to request 
permission for me to leave Sweden to attend planned engagements. 



12 September 2010 

110. While in Sweden, I continued to follow closely the international press, especially 
news about the US investigation against WikiLeaks and me. The article entitled 'The 
General Gunning for WikiLeaks' from 12 September demonstrated that my movements 
were being tracked and that there was intense interest in my actions and whereabouts. 
Pentagon officials said that: 

[Assange] has been living openly in Europe for much of the summer and his 
newfound global celebrity means that he can be easily tracked. 

111. I learnt that WikiLeaks' publications had created "anxiety" in the Obama 
administration and that, as a result, the Pentagon's "WikiLeaks War Room" had grown by 
50 per cent since its announcement a month earlier: 

Officials say that in a sign of the anxiety WikiLeaks has created within the Obama 
administration, the staff of Carr's operation, known formally as the Information 
Review Task Force, has grown hv nearly HO percent nince its existence was firxt 
revealed by the Pentagon last month J^' 

112. The purpose of the Task Force was to determine what classified information 
WikiLeaks had received, as well as to gather information on "the workings of WikiLeaks 
diat might someday be used by the Justice Department to prosecute Assange and others 
on espionage charges"."^^ I understand, having spoken to my legal advisors, that the 
mandate of the Pentagon's task force interferes with basic protections afforded to 



http://www.nyteknik.se/asikter/debatt/artirlp246831 1 .pcp 

Philip Shenon, 'The General Gunning for WikiLeaks', The Daily Beast, 12 September 2010 
http://www.thedailvbeast.eom/articles/201Q/09/1 2/pPntagnns-wikileak.s-war-rnnm-igaHips-fnr-nP 
document-dump.html 

PhUip Shenon, 'The General Gunning for \^^lkiLeaks^ The Daily Beast, 12 September 2010 

http://www.thedailvbeastxom/articles/2 010/09/12/ppntagons-wiki1eaks-war-rn 
dQcument- dump.htmI 

Philip Shenon, 'The General Gunning for WikiLeaks', The Daily Beast, 12 September 2010 
http://ww.thedailvbeastxom/articles/2QlQ/oq/12/ppnt qgons-wiknMks-war-rnnm-r^^^^ 
document-dump.html 
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publishers where free speech and freedom of the press are enforced, including the First 
Amendment in the US. 

15 September 2010 

113. My lawyer in Sweden Bjom Hurtig obtained an agreement from the prosecutor 
Marianne Ny that I was free to leave Sweden.i29 1 left Sweden on 27 September 2010. 



5« Suspected seizure of suitcase^ Stockholin/Berim 

27 September 2010 

114. I had two long-standing appointments in Berlin relating to WikiLeaks' work 
scheduled for 27 September 2010, which I was required to attend. I had also scheduled to 
be m London by 30 September 2010 in order to give a prominent public talk on 
censorship at London's City University organised by Index on Censorship. Although there 
were risks attached to remming to the United Kingdom, intelligence treaties and practice 
meant that it would be unlikely that I would be harmed or kidnapped by the US while on 
UK soil. The talk offered political cover for re-entry into the UK. 

115. On 27 September 2010 I arrived at Stockhohn's Arlanda airport shortly after noon 
It was on this flight that my suitcase, laptops, privileged attorney-client communications 
and other important information belonging to WikiLeaks disappeared. 

116. I implement counter-intelligence practices when I am aware that there is an active 
intelligence interest in my activities and movements. As I have explained above I had 
learned through WikiLeaks' own sources and through media reports that there were 
heightened activities of this nature directed at me. As an investigative journalist who 
specialises in intelligence reporting, one of the methods I use to reduce the chance of 
post-flight surveillance of my work is to buy or exchange tickets immediately before a 
flight, often at the airport, so that intelligence services do not have sufficient time tn 
observe, understand, alert, authorise, equip and deploy. 

117. I followed my routine counter-intelligence practice in this instance as well I 
arrived at the airport just after noon with the intention of purchasing a ticket shortly 
before the departure on the early afternoon flight. However, I was not able to gain a seat 
on my preferted flight and had to wait until a later flight, SAS SK2679 departing at 
17.25. As a result, I was forced to wait at the airport for many hours longer than I would 
prefer, given my security concerns. 

1 IB T v.o^ that Swedish intelligence services, and possibly other countries' inteUigence 

See Agreed Statement of Facts and Issues, UK Supreme Court (Febraaiy 2012) 

http://www.scribd.com/d nc/80912442/A^repd-Farts-Assang p-ra.<;p 
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agencies, were likely to monitor Arlanda airport and its ticketing system. I was 
concemed that my continued presence at Arlanda would be noticed and would permit 
those monitoring the airport to inform US authorities of my presence, take action 
themselves and/or alert German counterparts or services operating unlawfully in 
Germany of my pending arrival, 

119. I checked in one suitcase on SAS flight SK2679 to Berlin. I was in the middle of 
the check-in queue. The suitcase was a medium-size soft suitcase with tan colour, trolley 
wheels and an extendable handle. It weighed 13 Kg and contained three encrypted 
laptops, telephone power supplies, assorted electronics, additional encrypted hard drives, 
telecommunications equipment and clothing. The phones, documents and other materials, 
including a laptop, which were the most difficult to protect I carried with me on my 
person, up to the allotted carry-on weight. 

120, My boarding pass states that I took flight "SK2679", scheduled to depart 17:25 and 
shows that I had checked one bag weighing 13 Kg, PNR "ZR37P", with tracking number 
"0117 SK 847249 SK 2679 /27SEP" (Appendix A), 

121. 1 had no issues during check-in for the flight. The luggage that had been checked in 
was easily identifiable because it was under my name. Boarding was briefly delayed for 
reasons unknown to me. 

122. When I arrived at Berlin Tegel airport I went directly to the designated luggage 
carousel. My luggage did not appear, I then immediately went to the airport luggage 
claim office. The claim office said there was no unclaimed luggage there and that no one 
else from my flight, a direct flight within the Schengen area, was missing their luggage. 
The office also told me that it was extremely unusual that luggage had disappeared from a 
direct SAS flight within the Schengen open border area between Stockholm Arlanda and 
Berlin Tegel. This was also conveyed to Mr Wahlstrom (Appendix G) and Mr Stark and 
Mr Rosenbach (Appendix F) 



6» Efforts to recover the suitcase and file a police 
complaint 



See the controversial agreements between the US Department of Homeland Security and the EU in 
rdation to sharing Passenger Name Records (PNR) with the US and the debate regarding the sharing deal. 
www.rue89xom/2008/03/04/a-divided-euroDe-wants-to-prQtert-it<;-pp rsonal-data-wanted-^^^^ See 
also Sweden^s controversial signals surveillance TRA' law introduced in 2008: 
http://www.redicecreations.com/article.php?id=4n7fi . The US diplomatic cables show data retention 
reforms in Sweden were driven by US foreign policy http://cablegatesearch.npt/cable.php? 
id^09STQCKHOLMl4l&version=l3l4' ^26Q40&q=:nQstQckhn1m141 . See Rickard Falkvinge, 'Sweden's 
new wiretapping law "much worse than the Stasi"', The Local, 10 June 2008 
http://www.thelQcal.se/article.php?ID=12.'^.'^4&print=true 
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123. I filed a formal property irregularity report and received a copy of the complaint 
(Appendix B), which lists the baggage tag number as "SK847249" and the reference 
number as "TXLSK11342/27SEP10/1742GMT". I provided details about how to contact 
me. Tlie luggage claims office also gave me a small black bag containing toiletries and a 
T-shirt. I was told that the disappearance was highly unusual and that my suitcase would 
most likely arrive on the next flight from Stockholm. Over the next days, six people 
(including myself) made inquiries to try to track down the suitcase. 

124. I sent a message through to a journalist colleague, Johannes Wahlstrom, who was 
in Sweden, infonning him of the situation. I asked him to make inquiries in Sweden. His 
affidavit is attached in Appendix G. 

125. From the airport I travelled to meet Stefania Maurizi of L'Espresso, who has also 
submitted an affidavit (attached in Appendix E) and Kristinn Hrafnsson of WikiLeaks 
(Appendix D). We met at Berlin's Best Western Hotel. I told Ms Maurizi that my luggage 
had disappeared without trace from a direct SAS fUght flying Stockhohn to Berlin. The 
next day I met again with the Italian journalist Stefania Maurizi to start a publishing 
partnership between WikiLeaks and her publication in relation to 15,000 unpublished 
documents relating to the war in Afghanistan. Stefania Maurizi subsequently wrote about 
our meeting and the suspected seizure of my luggage in an article published in the Italian 
newspaper I'Espresso.^^^ 

126. On 28 September 2010, 1 called my then-Swedish lawyer Bjom Hurtig in Sweden 
to inform him of the suspicious disappearance of the luggage containing the WikiLeaks 
equipment and to ask him to make inquiries. Ms Stefania Maurizi was present during this 
call. 

127. That same day, Kristinn Hrafnsson and I met as planned with Holger Stark and 
Marcel Rosenbach (whose affidavit is attached in Appendix F) from the publication Der 
Spiegel. We met at the home of Andy MuUer-Maghun (affidavit in Appendix C) from the 
Wau Holland Foundation. The purpose of the meeting with Der Spiegel was to discuss 
the publishing partnership between Der Spiegel and WikiLeaks, which involved the 
publication of 400,000 secret documents of the Iraq War and more than 251,000 
confidential US diplomatic cables. I informed Mr Stark and Mr Muller-Maguhn about the 
disappearance of the WikiLeaks equipment and asked for their advice about how to track 
it from Germany. 

128. The meetings with Stefania Maurizi of I'Espresso and Holger Stark and Marcel 
Rosenbach from Der Spiegel were pre-scheduled. WikiLeaks shares material it has 
obtained with publishing partners in order to maximise the coverage of WikiLeaks' 
material. In practice, entering a partnership has two components. The first is the signing 
of a document agreeing to the terms of pubUshing the material, such as the publishing 
schedule and information-sharing relating to the coverage of the material. The second is a 
handover of material. These meetings had been an-anged through various means of 



See 'L'eversore' published in L'Espresso magazine, 9 December 2010 (available in print only see 
Appendix J). 
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communication. Mr Muller-Maguhn's affidavit estimates that the meetings were set up in 
early September 2010 (Appendix C). The meeting with Stefania Maurizi was arranged 
over open email, which meant that this correspondence was interceptable. The 
intelligence services could have had ample time to prepare an operation through 
monitoring these communications, for example by trying to seize material which was 
going to be handed over (just such an interception and seizure operation occurred on 18 
September 2013 of alleged US classified documents being carried by David Miranda for 
journalistic purposes - a matter also connected to me and to the Guardian newspaper^^^)^ 
The first contact was made by Stefania Maurizi on 26 July 2010, and I replied on 7 
August, four days before flying to Stockhohn. The date of the meeting was confirmed for 
27 and 28 of September over a month before, on 25 August 2010 (Appendix L). 

129. On my behalf, Mr Muller-Maguhn, Holger Stark and Marcel Rosenbach made 
several calls that night and over the coming days to those responsible in Germany for 
lost property claims. They told me that these inquiries revealed that there was no record 
of the suitcase after it entered Stockholm Arlanda airport. 

130. I refer to Appendix F, in which the affidavit of Mr Stark and Mr Rosenbach 
explains that they spoke to a Miss Kahland, tlie supervisor for lost and found luggage at 
Tegel airport. Miss Kahland was reachable on the phone number +493088756140. Mr 
Stark and Mr Rosenbach explain in their affidavit that they were told that the company in 
charge was GlobeGround, GlobeGround in Berlin made multiple inquiries with the 
ground staff at Stockholm Arlanda, but were given no response at all. (See Appendix D 
and page 4 of Appendix C.) 

131. The only information the GlobeGround company could provide was that the 
suitcase was correctly labelled and scanned when I checked in at Stockholm Arlanda 
(Appendix C). 

132. Further inquiries by Mr Stark and Mr Rosenbach led to a company called Acciona. 
The Duty Manager at Acciona, who was reachable on +493041013718, claimed that 
according to the records, my suitcase appeared not to have left Stockholm. Neither 
Acciona nor GlobeGround could provide a reason why (Appendix F). 

133. Andy Muller-Maguhn (Appendix C) learned through his inquiries that the 
disappearance of my luggage on a flight with these characteristics was highly unusual: 
where luggage goes missing there is a 12-hour poUcy in place for the Star-Alliance 
partners. If inquiries are not dealt with witiiin this time frame, the inquiry is prioritised. It 
seemed that this had not happened in my case. My suitcase had simply disappeared from 
the system. The lack of response or resolution on the part of the authorities and handling 
companies compounded these unusual characteristics. 

134. Kristinn Hrafnsson, who was with Mr Muller-Maguhn at the time, said that the 
latter "quoted someone working for the luggage handler saying tiiat he had never 



Glenn Greenwald, 'Detaining my partner will have the opposite effect to that intended'. The Guardian, 
18 August 2013 htti)://ww.theguardian.rom/commpnti sfree/2Q1.'^/aiig/18/david-T^^ 
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encountered anything like this before" (Appendix D). 



135. Mr Wahlstrom (Appendix G) caUed the air earner SAS from Sweden to inquire 
about my luggage. The airline representative said that the bag was checked in but she 
didn't know where it was. The representative told Mr Wahlstrom that it was the firet time 
in her life that she had seen this happen, because usually the computer system will give 
an indication of where the luggage has been misplaced. Since die representative could not 
see the bag in her computer system she said that diere was nothing she could do but if it 
showed up she would contact him. He left his address and telephone number (Appendix 
G). Mr Wahlstrom called the airline on several other occasions in the subsequent days He 
informed me that the luggage had not been found. 

136. Given that Johannes Wahlstrom's inquiries had not yielded any results, I asked him 
to report the matter to the Swedish police. Mr Wahlstrom explains in his affidavit diat he 
contacted the poHce approximately one week after the luggage went missing (Appendix 
G). Mr Wahlstrom spoke to police detective Mats Gehlin. He explained that I was 
concerned that an intelligence operation was behind die seizure and that I was concerned 
that WikiLeaks- material had been stolen. He also explained that I felt uneasy about 
trustmg the Swedish authorities with this matter, given the possible involvement of the 
Swedish secret services and the previous events. Detective Mats Gehlin told Johannes 
Wahlstrom that if the security services were involved in the seizure of my lucsase he 
would be aware of it. Gehlin promised to make inquiries. Mr Wahlstrom was"^ven no 
explanation or contacted thereafter (Appendix G). Police detective Gehlin was°actively 
involved m the 'preliminary investigation' of the sex case against me. He had easy access 
to my lawyer. He could have contacted my lawyer if he was unwilling to contact Mr 
Wahlstrom regarding the matter. Mr Wahlstrom was not contacted, and my lawyer Bjom 
Hurtig mf ormed me that he had not been contacted about this matter either. 

137. I understand by my lawyers that the failure to explain or remedy this simation by 
all of the authorities involved, including the Swedish poUce, constitates a failure to 
enforce my right to an effective remedy. I understand that I am within my rights to 
challenge those authorities that were responsible for the safe delivery of my property 
across borders. ^ f h j 



7. Continued US efforts to stop WikiLeaks' 
publications 



October - December 2010 



138. A large escalation of resources in the military and intelligence community occurred 
durmg my stay in Sweden and following my departure. As die reported spying and 
tracking intensified it became clear that the US was attempting to stop our publishing 
activities, as we had yet to publish the Iraq War Logs and the US diplomatic cables ThS 
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resource escalation was matched by US officials' belligerent messages. 



22 October 2010 

139. WikiLeaks published the Iraq War Logs from London, The War Logs record 
109,000 violent deaths, including 66,081 civilian deaths. The release was later credited as 
ultimately leading to the end of the Iraq War.^^ The UN High Commissioner for Human 
Rights, Navi Pillay, stated formally on 26 October 2010 that the US is under an 
obligation to investigate the human rights violations documented in WikiLeaks' Iraq War 
Logs'P^ 

The files reportedly in dicate that the US knew, among other things, about 
widespread use of tortur e and ill-treatment of detainees by Iraqi forces, and yet 
proceeded with the transfer of thousands of persons who had been detained by US 
forces to Iraqi custody between early 2009 and July 2010. The files also allegedly 
include information on many undisclosed instances in which US forces killed 
civilians at checkpoints and during operations. 

The US and Iraqi au thorities should take necessary measures to investigate all 
allegations made in these reports and to bring to justice those responsible in 
line with obligations under international human rights law, including the 
International Covenant on Civil and Political Rights to which both the US and 
Iraq are parties, 

140. During this time, the intelligence activities against me and WikiLeaks by the US 
and other governments made known to me increased. US National Security Agency 
(NSA) officials reportedly stated^^e that they had evidence that the Russian intelligence 
agency FSB was closely surveilling WikiLeaks and myself: 

National-security officials say that the National Security Ageniy^ thp US 
government's eavesdropping agency, has already picked up tell-tale electronic 
evidence that WikiLeaks is under close surveillance by the Russian FSR 

who, it was reported, was 

capable of organizing "the right team." to target WikiLeaks and "shut it down 
forever " 

See footnotes 12, 35 and 144. 

See 'Obama: Iraq war will be over by year's end; troops coming home', CNN, 22 October 2011 
http://edition,cnn.com/2Qll/lQ/21/w orld/meast/iraq-i]s-trnnp s; and 'WikiLeaks cables and the Iraq War', 
Salon, 23 October 2011 http://www.salQn.rnm/2n n/10/2.'^/wVkilRaks cables and thp iraq w;ir/ and 'Iraq 
refuses to extend US military diplomatic immunity after WikiLeaks exposed crimes', Bradley Manning 
Support Network httD://www.bradIevmanning.or g/prpss/update-102.S11-iraq-refusps-to-extpnH-n-s, 
miUtaiy-diplomatic4mmunity-afrpr- war-criniPs-expospd-through-wiki]paks-rah1p 

See http://www.ohchr.org/EN/NewsEvpnts /Pages/nisp 1 avNews.aspy?NewsTD^in477 

■^^^ See http://www.thedaiIvbeast.com/artirlps/ 201Q/11/30/moscows-bid-tQ-blow-up-wikileaks-nrs^ 
play-by-different-rules.html 
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4 November 2010 



141. I continued to give talks, believing pubUcity to be partly protective against the 
assassination and kidnapping threats levelled against me and my staff, and to travel, but I 
took increased precautions: I moved around with professional bodyguards. On 4 
November 2010 I gave a talk in Geneva on the theme "The USA and Human Rights" at 
the United Nations Universal Periodic Review (UPR). I was invited to speak because the 
human rights record of the United States was being reviewed as part of the ninth session 
of the UPR, and because WikiLeaks was in die process of exposing human rights 
violations in different countries. United Nations and Swiss security officials, also 
concerned for my safety, supplemented my two bodyguards with another four (two Swiss, 
two working for the United Nations). 

22 November 2010 

142. On 22 November 2010, the WikiLeaks TWitter account announced that the coming 
publication would be seven times bigger than the Iraq War LogsP^ The tweet was 
referring to the imminent publication of Cablegate. 

28 November 2010 

143. WikiLeaks commenced publishing Cablegate, 251,287 US diplomatic cables of the 
period 1966-2010.139 The classified diplomatic dispatches related to every country in the 
worid. In terms of content, it was the largest set of classified documents ever to be 
published. 



29 November 2010 

144. State Department spokesman P.J. Crowley stated that "we are investigating 
aggressively" into WikiLeaks and that a State Department "War Room", which is 
different from the Pentagon "War Room", had been set up.^'"' 

30 November 2010 

145. On 30 November 2010, two days after WikiLeaks started publishing Cablegate, 
Interpol issued a Red Notice to 188 countries for my arrest in relation to the Swedish 
"preliminary investigation" (for which no charges or indictment existed). Interpol also 



See http://www.Qhchr,org/?:N/HRBnHiP..;/TTPR/P^pps/TTPRSPs^innQ ^cpy 

See 'WikiLeaks Promises Release 7x the Size of Iraq War Logs Leak'. PCMag, 22 November 2010 

http://www.pcmag.cnTn/a rticle2/0.281 7.2.'^7.'^1 47 nn , a^p 

See http ://wikil paks.nrg/rahl egate.html 

Daily Press Briefing, Washington DC, 29 November 2010 
http://www.state.gOv/r/pa/prs/dph/2010/n/1 S2nft.S htm 
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published a press release translated into five languages promoting the Red Notice. 



2 December 2010 

146. Sweden issued a European Arrest Warrant on 2 December 2010, which was 
certified by the UK Serious Organised Crimes Agency (SOCA). 

147. Days later in early December 2010, the economic persecution against WikiLeaks 
and me personally started to commence.^^i yisA, MasterCard, Bank of America, Western 
Union, PayPal and others implemented an arbitrary blockade against WikiLeaks' 
donations at the peak of the donations period. The blockade was imposed outside of any 
administrative or legal process. The blockade also affected my personal economic 
freedoms. I was placed into Thomson Reuters World-Check's database, which has 
prevented me from opening new bank accounts or registering new businesses. World 
Check is a confidential blacklisting service used by banks and accountancies to check for 
"PoliticaUy Exposed Persons" or PEPs. I was placed on World-Check's Ust without my 
knowledge, even though I do not fit the formal definition of a PEP.^^^ 

148. The blockade against WikiLeaks is imposed without an underlying judicial or 
administrative order in the United States or anywhere else, although instances of political 
pressure on these companies have come to light. ^he effects of this persecution are 
global. Prominent politicians in the United States attempted to formalise the blockade in 
law.^^ These attempts failed after the US Treasury found that there were no lawful 

Paypal discontinued its service on 3 December 2010 and the next day blocked the German Foundation 
Wau Holland Stiftung's (WHS) access to its PayPal account, which received donations for other projects in 
addition to WikiLeaks. PayPal also attempted to freeze the remaining money in the account for 180 days. 
The money was released immediately after a WHS lawyer intervened. On 6 December, Swiss Post Finance 
froze my Legal Defence Fund account. The following day, VISA and MasterCard stopped processing 
donations to WikiLeaks (7 December). On 15 December, Germany's FA Kassel tax authority initiated an 
investigation into WHS's charitable status. The investigation, WHS representatives were privately told, was 
politically motivated. On 18 December, Bank of America discontinued "transactions of any type that we 
have reason to believe are intended for WikiLeaks". Three days later. Western Union added WikiLeaks to 

its 'Interdiction List*. See http://www. spiegel.dp/in tematinnal/ gennany/hamhnrg-revokes-2Q10-tax- 

exemDtion-for-wikileaks-suDDorter-a-86Sfi71.htm1: http://wiki]eaks.nrg/Banking-B]nrkadp,h 
142 "Politically Exposed Persons" (PEPs) are individuals who are or have been entrusted v/ith nmrrJvf'rit 
public functions in a foreign country, for example Heads of State or of government, senior politicians, 
senior government, judicial or military officials, senior executives of state owned corporations, important 
political party officials.'', World-Check, "Refining the PEP Definition" (Ed. II), 2008 http://www.wnHH- 
check.com/media/d/content whitepaper rpfprp nce/Refining the PFP Definition - EditinnTT.p df 

"MasterCard Incorporated had conversations with certain Congressional staff" (Congress Homeland 
Security Committee Chainnan, Peter T. King). MasterCard's submission to the European Commission, 25 
August 2011 http://wikile aks.Qrg/IMG/pdf/KT JPrpliminarvDpri5;inn1.p df 

The Chairman of the US Congress Committee on Homeland Security, Peter T. King, called for 
WikiLeaks, and me personally, to be placed on the Specially Designated National and Blocked Persons List 
(SDN List), and stated "The US government should be making every effort to strangle the viability of 
Assange's organization." 'King Calls on Treasury Secretary Geithner to Act to Disrupt WikiLeaks', 12 
January 2011 http://ftQme/Qnd.hQuse.qov/press-rplp ase/king-ra]1s-treasury-spcretarv-gpithner-act-dis 
wikil^aks and 'Congressman wants WikiLeaks listed as terrorist group', CNet, 28 November 2010 
http://news.cnet.com/8301-13578 3-20023941 -■'^8.html#ixzzl fikpYvAPb 
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grounds to blacklist the WikiLeaks organlsation-i^s The blockade has been in force since 
December 2010, but has been weakened significantly after WikiLeaks won a Supreme 
Court case m Iceland against VISA subcontractor Valitor in April 2013."6 



7 December 2010 



149. The day after UK authorities certified the Swedish arrest warrant, I appeared at the 
pohce station, having made a prior appointment. This is the first time I was informed of 
the accusations against me in Sweden. I was arrested and placed in solitary confinement 
in Wandsworth high security prison for ten days. 



8 December 2010 



150. One day after I was imprisoned, the UK newspaper The Independent reported that 
the US and Sweden had entered informal talks regarding my extradition from Sweden to 
^kiLeaks ^^^^^ connection with the US Grand Jury and FBI investigation against 

151. The matter of whether the warrant issued by the Swedish prosecutor was valid 
would become the subject of three UK court cases over the next year and a half.^^s 
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See Treasury. We 'don't have the evidence' to launch WikiLeaks embaigC, n,e Hill, 14 January 2011 

launch-wikileaks-emhargn 

146 The economic blockade remains in place, but it has been weakened as a result of WikiLeaks' ability to 
chaUenge die blockade before die courts in certain jurisdictions. Iceland in particular. On 24 April 2013 
S^L ZlZf T "^'^^^^^/f^ subcontractor Valitor to reopen the gateway for WikiLeaks' 
donaaons, one of die arms of die economic blockade fhttD://en.i^f.nrff /irPland-rn„rt-nrHpn=.,Hc.. 
s..bcontractor-to-?6-n4-?01 44440 html) . TTie Supreme Court of Iceland confirmed die pr^viorrig 
diat Valjor had breached its contract m discontinuing die processing of donations to Willeaks. valitor 
coinphed with die Supreme Court order and reopened its payment gateway, but gave formal legal notice 
diat It wodd terminate Its contract and re-close die gateway on 1 My 2013. citing a unilateral tJmination 
clause in die contract. Vahtor subsequendy reversed its position after MasteiCard notified Valitor fliat it has 

M>f ? Yi^^"^' °f VISA and odiers is still iS foS 

( hty://wikiIeaks.org/Masterrard-hreaks-ranks- in html : htftDs://wwwdpt.rpl1 ro m/nPw./virrn.^,-n.,......^i. 

card-compames-wikileaks-dnnations-possihle-Rg RinO. The European Parliament has similariT^^^;;^ 
diat credit cards may not arbitrarily cease processing payments. The Parliament passed a r^olution on 20 

oZ7ynln rm^r ."^ "^'"^'"'f """^^^ mobile payments' 

(2012/2040 (INI)) to remedy diis flittD://wwwP»mn arl.Pnrm;. P„/oHp,wn„. 
pubRef=-//EP//TFXT.TA.P7-TA-?01 ?-047,.0.J.nr.y^,; lyZ^,,^ A^urt cL£ fl^ comSsation is 
currentiy bemg prepared. Damages are estimated at $72.7m USD. 
1"^^ See 'Assange could face espionage trial in US'. The Independent, 8 December 2010 
http://www./ndependent.co.»/f/news/uk/crime/assange-rniilH-f;.rP- P sninna^ 
See http://wAVw.supre mecourt.gnv.uk/npws/.'^7Q html 
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7.1. Known US intelligence operations against WikiLeaks in 
Europe since 2011 



^"""^^ ^ Parliamentaiy Inquiry in Iceland in Febmaiy this year details of 
w?-T ? operations in lceland in connection with its investigation into WikiLeaks. 
WikiLeaks spokesman Knstinn Hrafnsson was present at the inquiry. On 24 August 2011 
six FBI agents and two US Department of Justice prosecutors flew by private jet to' 
Iceland. Over the next days the Interior Minister was made awar^ that the operations 
being earned out were different from those initially presented by the US authorities The 
FBI purported to be investigating a breach of the Icelandic Parliament's computer system 
while in reahty it was carrying out interrogations relating to the FBI's Wikieaks 
investigation Ilie Icelandic Interior Minister stated that the FBI operations were iUegal 
and violated Icelandic sovereignty. The FBI and US prosecutors were then expelled from 
the country. *^ 

153. A recent article in Slate magazine about the incident interviewed the then-Interior 
Minister, Ogmundur Jonasson, who explained that: 

Icelandic authorities initially believed the FBI agents had come to the country to 
continue tneir investigation into the impending LulzSec hacking attack on 
icelanuic government computers. But once it h^mn,^ He ar that th^ i7Rr 
w^r^ in fact engaged in a I^roader swoonto gather mtHU^ .nce nn WiknZtr 
the agents were asked to immediateh rpmn^ e thewfspivt^ fr nm the mumtry us "' 

154. According to newspaper reports, the inquiry revealed that 

ne FBI agents interrogated the man, who is twenty years old, for fSve dnv. nf,.r 
the Mimstry of the Tnterior dPrlin^H tn ^oo„„„tP L 
interrogations tookplace in hotels around Reykjavik but never at the USembassy. 



155. Tlie Icelandic government considered the FBI's unauthorised activities in Iceland 

Mr. Ossur Skarphedinsson, the MinhtPr n f T^nr.i^„ Aff^.-^ ,„f^ ^ ^ ^ 
newspaper today that the FBr<i stm, in Iceland w»« in.jni 

Mr. Skarphedinsson added: "Therefore, we at the Ministry of Foreign Affairs 
thought that these conversations should be prevented, to protect this Icelandic 



Slate, 'WTikiLeaks' Teenage Benedict Arnold'. 9 August 2013 

http://www..s1ate.rnm/artirle.s/terhno1ngy/fimir e tensP / 7nn ^ n R/.ia„rrtnr thn^.^» n irPl.nH.v .nvn^.w „ 
olunteer turn ed fbi infnrniant.sing1p.html t v-t^dnui^. wiKiieaKs . y 

150 News of Iceland, TBI told to leave Iceland - Took a boy with them', 5 Febmary 2013 
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citizen, because the con 
authorizatinn ^^i 



ual nlacpsi nnn U7ittwi 



^^^"i ^"u'^fix P^'^^^^^e^t^^ mviiry into the incident, held in Febmarv 2013 
revealed that the FBI was attempting to entrap me through Siguidur Thorda^on^ 

Minister of the Interior [of Iceland] Ogmundur Jonasson stated his opinion at 
Aipmgi, the Icelandic parliament, that the Fm hna int end.^ tn .,Z T Z^l 

- '^99i 'tke hacker , as mm^^S, 

157. Then-Interior Minister Jonasson told Slate: 

"I think it was a question of trymg to frame Julian Assange... And they wanted 
Icelandic authorities to help them with that." ^ 

158. In a different article, Jonasson said that: 

••We made clear to the American authorities that this was not well-seen by us"J^ 

l^tt^'fft ^u-^^' ^f'^ Thordarson was flown to Denmark There 

160, niordarson was flown to Washington where he was inteiragated for four more 
days. Dtmng this nme he reportecUy stayed at fte Mardott hotel in ArLgtn V^la » 

News of Icetad TBI told to leave Iceland - Took a boy with them' 5 Febniaiy 2013 

t;»^w,of,.ri.nd ro. V. .Vn,itt..teiai ^aiis/ite.^«^l-m-,„l,.,. |?n S Lj^ 

Iceland Review, 'Iceland Minister: FBI Used Hacker to Rait wiiHT«.i,. 
ikiT.eaks n .^qyfl.'^y.npw. ;..p v t^w.virpiang Ministpr FRI Used Harlfpr tn Raif w 

154 Associated Press, 'Minister: Iceland refused to help FBI on WikiLeaks' 1 omo 
hffiM2lgaQiy.ap.prs^^ 1 Febmaiy 2013 

The Copenhagen Post. 'FBI met WikiLeaks infonnant in Copenhagen', 15 August 2013 
g^p://rphposT.dk/,ntPniational^fhi- niet-wiH leaks-infnrn..nt...r ^^^ ' ^^"§"''^2013 
Slate, 'WikiLeaks' Teenage Benedict Arnold', 9 August 2013 

http://www.slarP.rnm/aniclPs/tPrhnolnpv / fn ture^;^^^^^^^^^ 

olunteer tiimp d fhl infnrmgnt.sinff lp html u^eidnair wilfilPalfs v 
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161. Further details about the FBI's dealings with Thordarson have recently emeraed 
after Thordarson has agreed to give interviews about his FBI collaboration: 



Thordarson says the agents also wanted information about WkiLeaks' technical 
and physical security and the locations of WikiLeaks' servers; they asked him 
too, for names of individuals linked to WikiLeaks who might be open to becomina 
informants if approached by the FBI. 

Once, he says, he told the agents that he was planning a visit to seeAssange at 
Ellmgham Hall. Eager to take advantage of the trip, they asked him to wear a 
recording device and make copies of data stored on laptops used by WikiLeaks 
staff. 

Before his penultimate meeting with US authorities, in early February 2012 
Thordarson says he was instructed to build relationships with people close to 
WikiLeaks in order to gather information for the feds.^^ 

162. Thordarson's final meeting with the FBI took place in Aarhus in Denmark where 
the FBI acquired data that had been stolen from staff, friends and associates of 
WikiLeaks. At least some of the material had been stolen at Ellingham Hall the house 
where I was staying under house arrest in Norfolk. The material allegedlV included 
mfomation relating to publishing partnerships, chat communication^ aAd private 
information such as copies of passports, video footage taken in secret, and bills The FBI 
allegedly obtained the material in exchange for two payments amounting to US$5,000. 

163. Danish authorities have refused to comment on whether they were aware that the 
FBI repeatedly conducted interrogations with Thordaison in Denmark and whether they 
authorised the FBI's operation, which involved acquiring stolen property belonging to a 
publishmg organisation. I understand by my lawyers that conducting such operations 
without the authorisation of the Danish authorities would be illegal. 

164. Danish media reports have speculated over whether the FBI's acquisition of the 
stolen matenal may have compromised the protections of Danish publications and 
journa ists.159 Wikileaks entered into publishing partnerships and I had had dealings with 
several Danish journalists in relation to Cablegate.^^ 



157 Tliordai^on has also tweeted about his coUaboration: httD://arrhivP i./iCHWh7 httpr/ZarrhivP 
http://archive.is/582eA . ^' 

1 CO 

^° Slate, 'WikiLeaks' Teenage Benedict Arnold', 9 August 2013 

olunteer t urned fbi informant.single.html — 

See 'FBI spionerede mod Assange via Danmark' [FBI spied on Assange via Denmark]. Joumalisten dk 
14 August 2013 httD://in.,mali.tPn HWc earrh/nnHp/.«.np f..>f.9nfK; Kj.Jomnaiisten.dk, 

See 'FBI met WikiLeaks informant in Copenhagen', The Copenhagen Post, 15 August 2013 
http://cphpost.dk/intemationaI/fhi-mpt- w ikileaks-infnnnant-rnp pnhappn 
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7.2. Known intelligence operations in the United Kingdi 



June 2013 - present 



165 On 24 August 2012 I gave a pubHc speech from the Ecuadorian embassy. A high 
resolution camera operated by the British Press Association captured a poUce document 
(Appendix I), nie document indicated that the Metropolitan Police's counter-terrorism 
protective security command (S020) and the unknown 'SSIO' miit were involved in 
surveiUing die embassy. In addition to the unexplained presence of the counter-terrorism 
umt and other police units deployed on this day, die docmnem revealed that the police 
force was instructed to violate the Vienna Convention on Diplomatic Relations in order to 
arrest me: 

'^Action required Assange to be arrested under all circumstances" including if 
dl^Thide""^ ^'^'P^''"'''^^ /mmi/n/£y7 as dip bag in dip bag in 

166. UK reports speculated whether SSIO was in fact SOlO - the MetropoUtan Police's 
covert operauons group, given that the leaked police document states: 

liaise"^'' °^ ^^^^^'^^ ^« "'''^^ting Assange] - SSIO to 

IZ'JnT nT'fS' ''''' "'^'^'^ ' ^^^k of diplomatic tension 

between die UK and Ecuador. Ecuador's Foreign Minister disclosed on 15 August 2012 
that an official communication from the UK Foreign Office had threatened to breach die 

I^bT UNAS??/ ^H^.'' nfc UK police.- Resolutions by 

ALBA, UNASUR and the OAS condemned die UK's communication. The real intent 
to enter die embassy was confirmed by a fonner UK ambassador.^es 

168. Tlie UK has reportedly spent more dian £4 million on embassy police smveillance 
alone between June 2012 and June 2013, not including die constant covert suiveillancTof 
the mission.^64 The mayor of London, Boris Johnson, commented in an ediics comXe 
rnis year mat me expenditure of surveillance on die embassy is 

''f'! ' Unido'. 15 August 2012 

http://canc.llena.p nh e c/espniadnr-ratifira-s.-nn..i — Can^^ 

Patino denuncia amenaza del Gobiemo britanico de anestar a jJian Assange en la Sba ada del EtS? 

arrestar-a-nilian-a.ssanffP-Pn-l;,-emh3,iari;..Hpl-»rnpH^w K^memo nntanirn rtp- 
162 .DecWon del IX Consejo Politico Extraordinario de la AHanza Bolivariana para los Pueblos de 
Nuestra Amenca'. 18 August 2012 httn://r.nc111P.i. pn. ../ps/HpH.r..inn....l J!L™rn 
ex^aordmario-de-la-ali3n/,f,-holivariRna-nar.-ln.-p n»Ki.o-^e.nV.p,^;.^ Po'itirn 

164 f http^^/^WW.rra1pmnrrf,Y.orp.uk/arrh1vPs/7ni./oB/ame riras -v assal - .^ 
See Julian Assange police guard cost neai^ £3m'. BBC, 15 Februaiy2013 
http://ww w.bbc.co.iik/news/iik-P14finfi4fl 
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"absolutely ridiculous, that money should be spent on frontline policing... It's 
completely wasted. 



169. On 14 June this year a hidden microphone was discovered by Ecuadorian security 
staff inside the embassy where I hve.^^ According to the information disclosed at a press 
conference in Quito, the device had GSM activation and was discovered in an electrical 
socket, where it had been active for two months. The UK private company Surveillance 
Group Ltd was said to be associated with the make of die bugging device. Ecuador 
initiated an investigation and sought the cooperation of the UK authorities to ascertain the 
origin of the device and the circumstances of the breach of the Vienna Convention in 
relation to the inviolability of diplomatic premises. 



165 See 

http;//ww.london?4,rom/news/PQMcs/mavnr s nfficP mav i^nnr h Pthirs mmmiftee tn Hp^i wifh n^i 

ice complaints 1 2271.^09 *^ 

166 'UK security firm bugged our embassy: Ecuador', Sydney JVloming Herald, 4 July 2013 

http://ww.smhxom.au/it-pro/securitv4t/uk-spriiriry - fim-hMggt^-our-emhassy.^aiarinr-?ni.^^ 
hvQpw.html 
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8. Concluding remarks 



170. I am submitting this affidavit for the reasons set out fn th. 
legal advisors have infonned me that as wpII .cT k ^ ^^^^^on- My 

publisher and journalist, my ifproteaed bv t '""T^ «^ « 

upon Sweden and Gennany and ol!r EuZ Jl corresponding laws that are binding 
been informed that in submi^o tSfdocZnT J"""""'', ^S. I have alsf 

effective remedy, which has ^far b Ln dS '"'^^^^ "S*^^ an 

authorities have confirmed that ±e mTaed^^^^^^^ ^^^^^^c 
intelligence activities against me andTe ^^iSl^I!^ ""-'''^^^ ^^^a^°" their 
FBI also potentially acted unlawSuv L 0^^!;. ^ August 2011. The 

interrogated SigurdurTT.ordars™LL^^^ ^012, where it 

other publishing organisations and private 1^^^^^ ^^^aks and 

who bugged the embassy in which I reside ^r3^! >K '^''^^^S *° P^^s. Those 
pattern of extraterritorial and ex^aVeeSpIr •T'^'"' ^"^ality. There is a clear 
view that the US likely actedTan IdS^^^^^^^^ ^^'^^ibutes to a 

Zimmennann in Gerniiy durin" n" ..^k^^^^^^ .f .^^ '^'''^^^S of me and Mr 
was likely unlawfully seized on 27 sS;;mbV2oTo"" ""^ WikiLeaks' properly 

delegation, which is expected to contain numer^^ j JZ "^^''. ^ US 

and us State Department. President Oba^ Z n^ House 
House and the State Department 44 be^^^^ 

WikiLeaks- publications. LmbersofX deW^^^^^ US response to 

mvestigation of this matter. relegation may have mformation relevant to an 

iivestig^^^^^^^^ ^onnal document may tiigger an 

responsible authorities as a result I f/le th f.ffiH . explanations of the 

likely be pressures for this matte mot o t in^snZ H "^7''"^^' ^ 
law requires an investigation. I requLrthaVwlT ^-^^^^ ^o^^ledge that the 
question and airest if nfcessaiy Ze who ^^^^^^^^ swiftly to 

criminal responsibility for the actions taken a^lwl^l r T "^^"^^tio" about or bear 
in this affidavit. ^^^'^ WikiLeaks and my person as detailed 



Julian Paul Assange 

AFFIRMED this 2"" day of September 2013 
at the Embassy of Ecuador in London 



See 'Statement by the White Housp p™cc c„ . 
'''' imilmL,^^^^^^^:^ ^^^^^-^^'^ -^avd to Sweden-. 15 August 
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Julian Assange ./. riksiklagaren ang. 
hMktning m.m. 

(Svea hovrms beslut den 20 november 2014 i m&l nr 0 »290 W 
Hfigste domstolen har ftJrelagt mig att skyndsamt inkomiia med'^svarsskrivelse 
sarskilt gaiande Mgan om bedrivandet av ut^SX^ 
proportionaUtetsprincipen. "ifwraingsaroetet och 

Jag vili anflJra fSljande nSr det gaUer dessa Mgor. 
Min instSUning 

Jag bestrider Sndring av hovrfittens beslut Jag tillstyrker dock att H«a^« 
domstolen meddelar pravningstillstSnd nSr det gaier m^omZ^^ 

Bakgrund 

Stockholms tingsratt beslutade den 18 november 2010 att Julian Assange skulle 
haktas 1 sm utevaro. Sedan beslntet Sverklagats till Svea hovr^rSSe 
hovratten den 24 november 2010 att avsia Julian Assanges oterS^ 
Hovratten angav i beslutet att Julian Assange Sr pa samiolika'skal misS^S 

1) olaga tvang den 13-14 augusti 2010 i Stockholm 

2) sexuellt ofredande den 13-14 augusti 2010 i Stockhohn 

^ Soc^ii^tr^ '''' i 

4) v^dtact mindre grovt brott, enligt 6 kap. 1 § tredie stvcket 
brottsbalken, den 17 augusti 2010 iEnkoping. ^ ^ 

Som sarskild haktningsgrund angav hovratten att det fimis risk for att Julian 
Assange avviker eller pa annat satt undandiar sig lagfdrfng X staff 
Hovratten fann ocksa att skalen fdr haktning uppvag^ dJS/e iSr 
evrigt som atgarden imiebSr for Julian AsLgreU^ M^^^ 
motstaende intresse Julian Assange 6verklagade hovrSttens beslJ^U hS 



En europeisk arrestenngsorder for lagfdring utfardades av aklagaien den 2 
december 2010 med en begaran om att Julian Assange ska eiSas 
overlanmas fran Storbntannien till Sverige. TiU stod fer anesteSrd^ 
aberopades hovrattens beslut om haktning i Julian Assanges ute^^l^^^ 



TeleffBx 

A4rt ectmnn 



Webbadress 
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fSljd av utiardaiKiet av den europeiska arresteringsordem greps Julian Assange 
av bnttisk polis och frihetsberfivades den 7 december 20 1 0. Han fiigavs den 16 
december 2010 mot borgen och blev i staUet aiagd elektronisk dvervaknine 
med fotboja, daglig anmalningsplikt hos polismyndigheten mellan kl 08 30 
och 1 1.00 och fbrbud mot att vistas utanfiJr bostaden kl. 22.00-08 00 Han var 
ocksa tvungen att iSmna iMn sig sitt pass. Airesteringsoidem har prSvats av 
tre mstanser brittiska domstolar. Den 24 februari 2011 tillkannagav City of 
Westmmster Magistrates' Court sitt beslut om att dverlanma Julian Assange till 
Svenge enligt arresteringsordem. I beslutet konstaterade domstolen bl a att 
Juhan Assange inte varit tiUganglig fbr fiirhdr i Sverige. Sedan ockss'liieh 
Court 1 London prSvat Srendet och kommit till samma slut slog Supreme Cowt 
d«i 4 jum 2012 slutligt fast att Julian Assange ska Sverlanmas tiU Sveriee i 
enlighet med Sklagarens framstallan. 

Juhan Assange begarde politisk asyl p4 Ecuadors ambassad i London den 19 
jum 2012. Den ecuadorianska regeringen beviijade den 16 augusti 2012 Juhan 
Assange pohtisk asyl. Juhan Assange har sedan dess vistats pd Ecuadois 
ambassad. Ambassadens utgSngar har bevakats av brittisk pohs Vgrken den 
europeiska arresteringsordem eller haktningsbeslutet har kunnat verkstallas. 

Sedan Julian Assange beggrt hos Stockhohns tingsrStt att beslutet om haktnine 
1 utevaro ska undanrojas och aklagaren bestritt Sndring beslutade Stockhohiw 
tingsratt den 16 juli 2014 att Julian Assange fortsattningsvis ska vara haktad i 
sm utevaro for samma misstankar och pa grund av samma sarekilda 
hSktmngsskal som tldigare. 

Julian Assange overklagade tmgsrattens beslut tUl hovratten och yrkade att 
hovratten skulle upphava tingsrattens beslut om haktning, att aklagaren skuUe 
fdrelaggas att till honom utge, altemativt tiU hovratten inge kopior av 
malsagandenas SMS samt inhamta ett fdrhandsavgorande fian EU-domstolen 
Svea hovratt har den 20 november 2014 beslutat att avsla samthea Juliaii 
Assanges yrkanden. 

Overklagandet 

Juhan Assange har overkiagat hovrattens beslut och yrkat att HSgsta domstolen 
ska upphava beslutet om utevarohaktmng, ferelagga aklagaren att till Juhan 
Assange utge, altemativt till Hogsta domstolen inge, kopior av malsagandenas 
SMS samt, fdr det fall Hogsta domstolen inte anser att yrkandet om utfSende av 
SMS kan bifallas, inhamta ett forhandsbesked fian EU-domstolen rOrande 
fragan om det av EU-direktivet om ratten till information vid straffiattsUga 
fdrfaranden fdljer en skyldighet for aklagaren att Sverlamna kopior av det 
matenal som den misstankte fatt del av och onskar aberopa till st6d fbr sitt 
bestridande av beslutet om frihetsber6vande. 



Julian Assange har till st6d fSr sitt dverklagande nSr det ealler fMa«n 
Wmng bl.a. anflSrt att ^agaren inte iaktt^it den ornTrg'f^S Z 

att haUa fbrhor med Julian Assange i Storhritannien m tiU Mid In 
verkstfiU gheten diugit ut orimligt ISngt tiden, vilket Z^rm tt t 
opropoittonerhgt att uppratthSlla beslutet om haictning. Julian As^^^h^ 
gjort gaUande att de fbriifillanden under vilka han sedan den l^ud 2^11^ 
pa Ecuadors ambassad utgSr ett frihetsbeiOvande enligt Europadom^lJi^ 
praxis. Om dessa fbrMllanden inte utg5r ett metsh^y^'ZT^ 
beaktas vid proportionalitetsbedOmningen eftersom han tvingats st^Z^ 

om han lamnar ambassaden. nskerar att utlSmnas till USA fSr att lagfbras X' 
Julian Assange har anfSrt att han har rimliga skal att tro, altemativt ^e 
har onmliga skal att tro, pd qbjektiva grunder, att Sveriee kaTkom^^T^ 
utlanma honom till USA utan att respektSen 'asyl ^^Tnom 

mr^:imA^ utsatts^ST^;^ 

Som skal for provningstillstand har Julian Assange bl.a. anfdrt att det vore av 
V kt for ledmng av rattstiUampningen att Hogsta domstolen pixJvar Mg^om 
tiUampmng av proportionalitetsprincipen, daribland om Julian As2S 

TnSL'l'S T " "'"'V'" Julian Assange harlf^ 

anfert att det fbrehgger synnerliga skal for prOvningstillstand. 

Grunderna for min installning 

Kortfattad beskrivning av den rattsliga regleringen 

Regleringen om haktning m. m. i rdttegangsbalkm 

Haktmng far enligt 24 kap. 1 § rattegangsbalken ske bl.a. av den som vk 
sannohka skal ar misstankt for ett brott for vilket det ar tokrivJ^a^gd^^^^ 

fl%r H """^'i = "^"^ ''^ ^"^"^ beskaffenhet. den missLctes 

forhallanden el ler nagon annan omstandighet fimis risk fdr att han ell^n 
awiker eller pa nagot annat satt undandrar sig lagforing eller stmff Tnn«« 
beslut fattas om att nagon ska vara haktad ska fn l^pordo^^eSr^ 
alltid gdras. Den s.k. proportionalitetsprincipen vid haktning ar lagfast i 24 kan 
1 § tredje stycket rattegangsbalken. Enligt demm bestSi^else Var 
endast ske om skaien for frihetsberSvandet uppvager det intrang eU^T i 
ovngt^ som fhhetsberovandet imiebar fdr den misstankte eller ffir nagot amiat 
motetaende mtresse. Proportionalitetsbedomningen imiebar en avvaS 
mellan olika hansyn. Rent alhnant betyder det att den tilltankta Stgarden i fiaaf 
om art, styrka, rackvidd och varaktighet ska sta i rimlig proportion tiU vad som 
kan vmnas med atgarden (prpp, 1988/89:124 s. 26). 
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Pioportionalitetsprincipen ger uttryck for att minsta mSjliga tv&ig ska 
anvSndas fSr att det avsedda syftet och innebar samtidigt en eriman om att 
tvangsmedlet fSr anv&idas endast om syftet med StgSrden inte kan tUlgodoses 
genom mmdre ingripande fitgarder. PrOvningen kan leda till att man vaijer ett 
annat lindrigare tvSngsmedel Sn det man fiJrst hade tSnkt sig, men kan ocksd 
leda till att man avstfir frSn att utnyttja tvangsmedlet (a. prop. s. 27 och 65) 
Om piOvmngen avser att hflkta nAgon i sin utevaro ska proportionaliteten i att 
bertJva den misstSnkte friheten bedfimas (Gunnel Lindberg, Straffprocessuella 
tv&igsmedel,tredjeuppl.,s.310). 

I 24 kap. 18 § tredje stycket rattegSngsbalken finns fereskrifter om sk 
omhaktmngsfbrhandling (ibland kallad haktningskontrollferhandling) Syftet 
med sadan fiJrhandling Sr att rStten ska ut6va viss kontroU 6ver 
forunaersSkningens bedrivande och underkasta haktningsfrSgan en fSmyad 
prSvnmg. Vid en omhaktningsfSrhandling ska prfivas dels om de fSrhaianden 
som fSranlett haktningen fortfarande fSreUgger, dvs. om den hSktade 
fortfarande Sr pi sannolika skai misstSnkt fSr det brott som utredningen gSller 
och om den sSrskilda haktningsgrund som befunnits motivera hgjrtnm^ 
fortfarande Sr akhiell, dels om f6runders6kningen bedrivs med "d^n 
skyndsamhet som Sr nodvandig. (Peter Fitger m.fl., Rattegangsbalken I s 
24:56 a.) 

Sa snart ett beslut att hSkta nagon i bans eller hennes utevaio bar verkstailts ska 
anmalan om detta gSras hos rStten som utan diOjsmal ska haUa forhandlmg i 
haktningsfragan. Vid en sMan fdrhandling ska den misstankte narvSa 
personligen. (24 kap. 1 7 § rattegangsbalken.) 

Enligt 23 kap. 4 § rattegangsbalken ska en forundersokning bedrivas sa 
skyndsamt som omstandighetema medger och pa ett sStt som innebar att inte 
nSgon onodigt utsatts fdr misstanke eller fir vidkannas kostnad eller olagenhet 
Enligt 5 § fdrundersSkningskungorelsen (1947:948) ska IBrhor, om inte 
darigenom fdrundersSkningens behoriga gang motverkas eUer poiisens eUer 
aklagarens arbete avsevart fdrsv^ras, hMlas pa tid och plats som antas medfdia 
minsta olagenhet fdi den som ska hQras. 

I rattsfallet NJA 2007 s. 337 begardes en i utlandet bosatt person haktad i syfte 
att mqjhggora slutfdrandet av fdrundersokningen och fetta beslut i atalsfiagan 
Endast ett avslutande fdrhor med den misstankte aterstod, vaiefler detkunde 
bli Mga om s.k. slutdelgivning enligt 23 kap. 18 § latteg&igsbalken Hogsta 
domstolen fann att man fdrst horde prova om dessa syften kunde tillgodoses 
genom telefonsamtal och skriftvaxling. Enligt HSgsta domstolen skuUe det sta i 
god overensstammelse med principen att ingen i onSdan bor drabbas av 
kostnader och olagenheter pa grund av fbrundereokningen (23 kap 4 § forsta 
stycket rattegangsbalken) om sk kunde ske. Hogsta domstolen fenn det 
oproportionerligt att besluta om haktning utan att fBist forsoka foianstalta om 
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I NJA 2011 s. 518 har HOgsta domstolen gjort vissa aUmSima uttalanden om 
proportionalitetsprincipens tiUampning vid haktaing. D^d W^hLZ 
domstolen slagit fast att nSr Mga om fortsatt hSktJig 
betydelse hur ling tid fiihetsberOvandet har pSgfitt och hur iS^ho^ttv 
I^g kan ffirvantas bestfi. Ju Ifingre tid fiihetsberCvandS vmHl^o 
stark^ skai m&stc det fbreligga fiJr fortsatt haktning. S&sjTvSvX 
S utr^gssvarigheter fS betSTfi^r "'^^^^ 

Enligt Hogsta domstolen ligger i kravet pi att en haktning inte fir fortTZ^ 
^ vad som ar n6dvandigt att ber^rda myndighTlSL orgt S 
effelrtivitet ska verka for att haktningstiden blir sS kort som mm^A^ 
betydelse ar hur det forfarande som den fortsatta h2kt4er^ SSetv 
(tex en fonmdersekning) har fortskridit och kan forvSnti fo^d^pZZ 
ska tas till det satt pi vilket berOrda myndigheter och organ W ^-eS 
har agemt liksom till om de fortsSttningsvis kan fo^&tas af^med Sn 
skyndsamhet som Sr pSkallad med hSnsyn tiU sivSl den missSes i^ete 
som mtresset av att Srendet blir ordentligt ulrett och avg6i.l^ ^tt sgkert 
underkg. Om utredningen i arendet inte ger stod Tor'^o^gen att 
ttlkacWig skyndsamhet har iakttagits, utgor det ett skal mot for^rSinf 
Den misstankte ska alltsa inte bara bordan av oklarheter d^h^f " 
HogsiB domstolen uttalade vidare att ett ftihetsbertJvande om mer L 
mger t^ekan om fortsatt haktning ar forsvarbar. Demia omstandiSeTsl att 
det radde osSkerhet om nSr arendet kunde avgSras gioide attdTmi^Tnif 
forsattes pa fri fot, trots att han fortfa^nde^ar iSsST^sZ^ 

Regleringen om en europeisk arresteringsorder 

att'^l^ltttr^'r 
av att beivra ett brott forsvinner mte enbart for att den mi<!^3nH^ 

gammgsmannen iSmnat landet (se Karin Paie, ViUkor for utlgmmnn^ 
30) Bevismngen om brottet fimis i Sverige och en efiFektiv och kttesSk^ 
uttedmng av god kvalitet erfordrar i noimalfaUet att en misstSnkt pei^n ^ 
ti ganghg for forhor och andra utredningsatg&der i Sverige. En uSg^ 
galler brott av allvarligt slag kraver ofta ett flertal forhof vid sSTSi^ 
med den som misstanks for brottet. For att en person som missST^tt^ 
Svenge ska kunna forhoms och lagforas hSr fimis nationell ochi^S 
reglermg om utlamning liksom om det forenklade utlamningsforST^m 
EUbenamnt europeisk arresteringsorder. «auueimom 

For att beslutet att hakta Julian Assange i sm utevan, ska kunna verkstailas har 
aklagaren som ovan anforts utf^dat en armst^w--*- frir - 
fbn„dningen (2003:1.78) om Bverlta^i-a^ S^t^^ 
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arresteringsorder. En arresteringsorder Br utfirdas f5r brott f6r vilket den 
eftersOkte Sr haktad pfi sannolika skai misstSnkt brottet och fer vilket Sr 
fiJreskrivet fingelse i ett Ir eller mer. Den efters6kte ska dverlannas tiU 
Svenge sa snart som mSjligt, dock senast tio dagar efter det slutgiltiga beslutet 
om verkstaiiighet. Aklagamiyndigheten ansvarar f&i att den efters6kte fSrs tiU 
Svenge. 

^Sa^J^'^T "ff- ^- '^'^ airesteringsorder Sr EU:s rambeslut 
2002/584/RIF av den 13 juni 2002 om en europeisk arresteringsoider och 
overlamnande mellan medlemsstatema. Rambeslutet bygger pk principen om 
omsesidigt erkSnnande mellan EU:s medlemsstater. Detta innebSr i korthet att 
ett beslut som fattas i ett land (den utfirdande staten) ska erkSnnas och 
verkstailas i ett annat land (den verkstSllande staten). Principen bygger M att 
statema har fimsesidigt fbrtroende f»r varandra och inte iMgasStter varandras 
rSttssystem. I sin mest renodlade fom innebSr nrincioen att den v^rircta!'— ^e 
staten mte ska eller ens far g6ra nSgon pr6vning av om ett beslut"^ka 
verKstaiias eller mte. Rambeslutet om SverlSmnande enligt en europeisk 
airestenngsorder innehSller dock ett antal obligatoriska och fakultativa gnmder 
fSr att vfigra Sverlamnande. Utrymmet fbr avslag Sr dock betydligt mindre Sn 
inom det traditionella utlSmningssystemeL 

Min bedomning 

Inledande stdllningstaganden 

Till en bfirjan vill jag anfdra att jag anser att hoviSttens beslut att avsia Julian 
Assanges yrkande om att fdrelagga aklagaren att till honom utge kopior av 
maisagandenas SMS liksom att avsla Julian Assanges yrkande om inhamtande 
av forhandsavgorande av EU-domstolen ska sta fast. 

Nar det galler fragan om haktning av Julian Assange vill jag inledningsvis 
anfdra att jag delar hovrattens bedomning att Julian Assange aUtiamt ar oa 
saimolika skal misstankt for ■» f 

1) olaga tvang den 13-14 augusti 2010 i Stockholm, 

2) sexuellt offedande den 13-14 augusti 2010 i Stockholm 

3) sexuellt ofredande den 18 augusti 2010 eller dagama daiomkrinc i 
Stockholm och 

4) valdtakt, mindre grovt brott, enligt 6 kap. 1 § faedje styeket 
brottsbalken, den 1 7 augusti 20 1 0 i Enkoping. 

Jag delar ocksS hovrSttens bedomning att det finns risk for att Julian Assange 
awiker eller pa nagot annat satt undandrar sig lagfbring eller straff. 

Fragoma i malet 

Hogsta domstolen har fdrelagt mig att inkomma med svarsskrivelse gallande 
Mgan om bedrivandet av utredningsarbetet och proportionalitetsprincipen. 
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Frigoma i mfilet Si vilken betydeke det ska ha fRr 

skulle hfiktas 1 sin uteyaro, har varit fbremSl fiJr vissa frihetsinskiankningd^ 
Storbntaimjen och vistats pfi Ecuadoi. ambassad i London^^^ 
f»runders6kmngen inte har kunnat fSras fiamit i anskv&d utstrSckning. 

Sr/"t?^'° haktaingsfiaga ska en Foportionalitetsbeddmning alltid 
gbra. okaJen ror mhetsberSvandet ska staUas i relation till det intiini elli 
men 1 dvngt haktnmgsbeslutet innebSr fbr den misstSnkte eller fSrSaS 
mo steende mtresse. Vid denna bedfinming miste i den ena viSS lS 
malsagandenas och statens intresse av att de misstSnkta broL utreds^h 
avgors pa ett gediget och sSkert xmderlag. Av betydelse St dSrvid brott^ 
^och svMet samt hur stor risken Sr fbr att den misstSnkt^S^^ 
sig lagfonng om han mte Sr hSktad. I den andm v^gskaen iSggs d^ 
brottsmisstanktes mtresse av att inte Ssamkas inskiSnkningar i sin rStt tiU fiihet 
och fijd^v be^delse hSrvid Sr de frihetsinskiankningar och Z^ol^,^^ 

Som howatten anfoit ar Julian Assange misstankt for bl.a. sexualhrott av 
forhallandevis allvarlig art. Som hoviatten ocksd an^rt finns stor risk ffir att 
Julimi Assange kommer att awika och danned undandra sig lagfdring om 
haktmngsbes utet havs Dessa skal fBr frihetsberovandet ska Iml emot X 
olagenneter naktmngsDesiutet medftr for JuHan Assange. H&vid Sr av 
betydelse i forsta hand de olagenheter haktningsbeslutet imiebar f6r honom i 
form av fiihetsberovande och andra fiihetsinskrankningar Vidare Mr av 
betyde se huruvida berorda myndigheter fdrt utredningen framat i erfoiderlie 
utstmckmng och effektivt verkat for att haktningstiden ska bli sa kort som mojligt 

Ito^MnnZ ^'■^"'^^^^^^^"^^'^ -^"'^^ ^^^^^ var// underkastad i 

tf^^^^^u hovrattens uppfattning att det vid bedomningen av om 
haktaingsbeshitet Sr proportionerligt ska beaktas att Julian As^e som en 
foljd av hatoingsbes utet och den europeiska arresteringsoniem dels ^aS 
fhhetsberovad i Storbntamuen under tiden den 7-16 december 2010 dels und^ 
ett och ett halvt ars tid haft ett flertal restriktioner i Storbritamiien i foim av 
elektromsk overvaknmg med fotboja, dagUg anmahiingsplikt hos 
pohsmyndigheten och fdrbud att vistas utanfdr bostaden meUan Id 22 00 Z 
08.00. Dessa frihetsinskrSnkande atgaider har varit av fBrhallandevis 
mgnpande natur. "uiwyu> 
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Har Julian Assange beaktansvarda skol att vdgra installelse i Sverige^ 
Enligt Julian Assange ska ocksS bans vistelse pi Ecuadors ambassad anses som 
ett frihetsberSvande till fiJljd av haktningsbeslirtet eller i vart fall som en 
beaktansvard f&ljd av haktningsbeslutet, vaiftr den ska beaktas vid 
proportionalitetsbedemningen. FSr att kunna ta stSllning till denna frSga Sr det 
enligt mm uppfattning av vikt att sl4 fast den objektiva slyikan i JuHan 
Assanges skSl att vSgra installelse i Sverige. EnUgt JuUan Assange finns en risk 
ftr att han, om han mstailer sig i Sverige, kommer att utlSmnas f6r lagftring 
till USA dar han riskerar politisk fBrfbljelse, omanskUg och femediande 
behandlmg, orattvis ratteglng eller en uppenbar iSttsvagran. 

J^o^f.JS ^^J- brott fi-an Sverige till en annan stat finns i lagen 

(1957^68) om utlamning fiir brott (utlamningslagen). F6r att en utlamning fiJr 
brott fran Sverige till USA ska akttialiseras erfordras &r det fbrsta att en 
skriftlig fi-amstallning om utlamning lamnas in tiU det svenska 
Justitiedepartementet (14 § utlamningslagen). Nagon sSdan fiamstailning har 
enligt uppgift mte inlamnats. Hos Justitiedepartementet g6rs en preliminar 
granskning av om hinder mot utlamning fbreligger. Ar det unnenhart «tt 
utlamning inte b6r beviljas fattar regeringen omedelbart beslut om'avslag Om* 
detta inte ar fallet, overlamnas arendet till riksaklagaren fiJr yttrande (15 S 
utlamningslagen). Om den som begars utlamnad motsatter sig utlamning 
lamnas arendet till Hogsta domstolen for prOvning om det finns nagot hindw 
enligt 1-10 §§ utlamningslagen mot utlamning (15 och 18 §§ utlamningslagen) 
Hmder mot utlamning kan fdreligga exempelvis om gSmingen inte utgor brott 
enligt svensk lag, om det ar fi-aga om politiska brott eUer om personen i fiaga 
nskerar att utsattas fdr fdrfdljelse i den frammande staten (4 och 6-7 Is 
utlamningslagen). Om en person har beviljats asyl i flJrhailande tiU det land 
som begar utlamning ar det en indikation pa att hinder for utlamning ffireligger 
De skal som kan ligga tiU grund for ett beslut om asyl pr6vas inom ramra Sr 
utlamnmgsarendet, dels i ljuset av befintUga avslagsgrunder i utlamningslagen 
dels 1 ljuset av Sveriges intemationella ataganden. Det ar regeringen som fStar 
beslut om utlamning till USA ska ske. Om H6gsta domstolen konsiaierat att det 
fdrehgger hinder mot utlamning rai regeringen inte besluta att utlamning ska 
ske (20 § utlamningslagen). Den svenska lagstiftningen om utlamning ferutser 
inte nagra mqjligheter att pa forhand ge besked om utlamning ska ske eller inte. 

Om Storbritannien verkstailer Supreme Court's beslut att overlamna Julian 
Assange till Svenge enligt en europeisk arresteringsorder ar Sverige bundet av 
den sk kallade specialitetsprincipen. Den innebar bl.a. att Sverige inte far 
utlamna Julian Assange till ett tiredje land, t.ex. USA, utan tillstand fian 
Storbntannien (se art. 28 i rambeslutet om en europeisk arresteringsorder) 
Eftersom utlamning till USA saledes fdrutsatter samtycke fi&i StorbritanniCT 
loper Julian Assange inte storre risk att utlamnas fian Sverige an fian 
Storbritannien. 
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Ett utlanmingsfSifarande till USA ©reg^s alltsd av en soUd och lattssSker 
gran^ming av bl.a Hflgsta domstolen. Med hSnsyn hartiU och dk det i nulacet 
J??A^ ^^1^ utlanming av Julian Assange till 

USA fran Svenge anser jag att Julian Assanges skai att vSgra instaUelse i 
Svenge rent objektivt inte Sr av sSdan styrka att de kan tillmStas relevans vid 
bedSmningen av om hans vistelse pk ambassaden ska laknas som ett 
frihetsberfivande eller som ett men i dvrigt till fSljd av haktningsbeslutet Jag 
delar saledes hovrattens bedSmning att Julian Assanges vistelse pi ambassaden 
mte ar att jSmstalla med ett frihetsberSvande samt kan vistelsen inte heller 
betraktas som en beaktansvSrd fSljd av haktiiingsbeslutet, varfiir den inte heUer 
b6r vSgas in vid proportionalitetsbeddmningen. 

^-Ao 7«//a« Assanges egen uppfattning fbr sin vagran till installelse i Sverige 

Julian Assanges vistelse pd Ecuadois ambassad har medfdrt att verkstailigheten 
av haktningsbeslutet och arresteringsordem och daiined ocks4 
fdrundersoknmgen har dragit ut pk tiden. Oavsett vilka objektiva skal som 
Juhan Assange har haft fi>r sm vagran att installa sig i Sverige har hans ateard 
att soka skydd pa Ecuadors ambassad drabbat honom personligen SSledes^har 
nan, under hittills drygt tva och ett halvt ais tid, levt under fdrhallandai som 
sakerhgen mneburit en stor pafrestmng for honom. Darmed har han fdrsatt sie i 
en situation som, atminstone sedd i ett tidspeispektiv, ar samre an om han 
red^ fian borjan hade installt sig har fdr ffirhor och eventuell lagforing 
Utifran en uppskattning av de dtalade gamingamas strafiVaide kan namlieoi 
slutsatsen dras att han i sa fall sedan lange kunnat lamna Sverige efter 
avslutade utredningsatgarder och avtjanande av ett eventuellt straff. 

Fragan blir da om Julian Assanges subjektiva uppfattning om nodvandigheten 
av att halla sig undan verkstallighet av beslutet om dverlamnade tiU Sverige 
ska tilhnatas nagon betydelse. Det skulle kunna havdas att de pafiestninJar 
som hans stalhiingstagande i fdrlangningen har medfdrt Sr sadana att de ska 
betraktas som men inom ramen fbr en proportionahtetsbeddmning 
Omstandigheter av detta slag skulle mojUgen ocksk kunna anses utgora sSdam 
s.k. biUighetsskal som kan beaktas i mUdrande riktning vid strafifinatning och 
pafdljdsbestamning enligt 29 kap. 5 § brottsbalken respektive 30 kap 4 8 
brottsbalken. Enligt mm uppfattning fmns det emellertid knappast nagot stod i 
gallande ratt fdr att vid proportionalitetsbeddmningen vaga in sadana 
konsekvenser av haktningen som ar en fdljd av den haktades egna atgarder 
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^Z?^' ^'^"^^ verM%A.r^/i/«^er som imehOr att Mttningsbeslutet bOr 

mte innebar att det finns ett legalt veikstailighetshinder som innebSr att 
haktmngsbeslutetberhfivas. "mcoar an 

Bor kostnadenfiir bevakningen av Julian Assange ttllmtas betydelse ? 
Som en fbljd av att Julian Assange bar tagit sin tilMykt till Ecuadors ambassad 
1 London bevakar brittisk polls ambassadens utgSngar dylT^ 
Kostnadema fiJr demia bevakning kan sammantaget Li vam KdaSde 
Beslutet att bevaka ambassaden bar emeUertid fatt4 sjaivs Jd^ a^t^^ 
myndi^eter i Storbritannien. utan nfigon medverkan frSn Sv^e E^f^ 
fbrutsattas att bnttiska myndigheter forttopande Svervager vilka fteardS t 
ans^ vara motiverade fiJr att kumia verkstalla Supreme Court's beS om 
ov«:lamnade. Detta Sr inte en Mga fbr det svenska lattsvSsendet nC 
onskemal om att Sverige ska omprOva sin begSran om dverlamnande M S 
av kostnadema flir bevakningen bar heller inte fiamstaUts inom lai^^Ce 

^^^^ Sverige och Storbritamrien iT^et A v 
uc»«« .Kai Dor emigt mm upptattning kostnaden fiJr polisbevakningen inJe 
beaktas vid proportionalitetsbedomningen och daimed i^te tilhnatas bf^deTse 
vidprovmngenavomhaktningsbeslutetskabesta. "ciyaeise 

Bedrivs utredningen med den skyndsamhet som or nodvandig? 
En haktning fSr aldrig paga iSngre Sn vad som Sr nodvandigt med hansvi, till 
syftet. I detla ligger att berSrda myndigheter med rimlig eSSt^'^er^ 
for att Mktningstiden blir sa kort som mojligt. Meffekti^tet ocT^l^'^ 
myndighetemas sida bor ddrig Ta ga ut over den misstSnkte. Det Sr aSteT^ 
betyddse hur det forfarande som den fortsatta haktningen Sr beroendeaTl^ 

fortlepa. En adagares underlatenhet att pa viS 
satt fora forundersokmngen framat kan under vissa SrhSUanden leda tiS att ett 

Ett brott som har begatts i Sverige ska som huvudregel utiedas och lagfBras 
har. Intresset av att beivra brottet minskar inte for att den misstankte har iLnM 
Svenge. I detta fall fimis de bagge malsagandena samt alla^S^E^' 
besWa foremal i Sverige. I Sverige fimis ocksa polisens uSre^ 
ovnga utredmngsresi^ser. Det ar bl.a. for att en brottsutredning ska kX 
bednvas pa ett sa effektiyt och rattssakert satt som mSjligt somTetlT 
mZn'J^e^^"" att begara en i Sverige brottsmisstankt^on utlaiS 
till Svenge enhgt exempelvis reglermgen om en euiopeisk arresteringsorder. 

Julian Assange har fdrhorts i Sverige bettaffande en av de fVm 
brottsmisstankama som ligger till grund fdr haktninesbeslutet Fnrho«^ side 
rum den 30 augusti 2010. Trots upprepade fdisok ait na Julian aT^c ^a 
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bans fiJrsvarare kom nSgot ytterligare fiirhdr inte tiU stSnd i Sverige Den 27 
September 2010 lamnade Julian Assange Svaige. 

Utoedningsatgarda- bar vidtagits i Sverige bl.a. i fonn av ett flertal ferhSr med 
malsagandena och fSrhSr med ett antal andra personer. FeremSl bar taints i 
beslag och^analyserats av Statens Kriminaltekniska Laboratorium. Vidare bar 
IT-forensiska utredningsfitgarder vidtagits. 

Ffirundersfikningsledaren bar gjort bedSmningen att det Sr av vikt att ferbSren 
med Julian Assange med hSnsyn till biottens och utredningens karaktSr Seer 
rum 1 Sverige. Eftersom det Sr Mga om i vart fall ett relativt allvarL 
sexualbrott sdm Julian Assange inte tidigare bar hdrts om Sr det inte ISmpliet 
med flJrbSr per telefon eller ^da videolSnk. Ett fdrhSr pk begSran av Sverige 
med en person som befinner sig i Storbritannien skulle nomialt genomfbras av 
engelsk polls som i fbrvSg bar fStt besked om vilka fi^gor som ska stallas 
Oavsett bur och pk vilken plats ett fdrhdr med Julian Assange i London skulle 
kunna komma att genomfbras leder ett fbrbdr med en misstSnkt i Srenden av 
den bar typen yanligtvis till att ytterligare utredningsStgaider bebdver vidtas 
till exempei idmOr med andra inblandade. Dessa nya utredningsdtgarder mSste' 
seoan jSmfSras med uppgiftema i fdrhdret med den misstankte dvs i praktiken 
nya fdrhor med Julian Assange och eventueUt ytterligare Jjeisoner Enliet 
fonmdersdknmgsledaren skulle ett fdrhdr med JuUan Assange i Storbritannira 
mte pa ett effektivt satt leda fdnmdersdkningen fiamiL Vidare bygger ett 
fdrhdr 1 Storbritannien pi den misstanktes samtycke och medverkan till de 
atgarder som vidtas. Ett sadant samtycke kan ocksa nSisomhelst iterkallas Det 
ar alltsa mte mojligt att med tvangsmedel verkstaila ett beslut att genomfdra ett 
Mor eller ett beslut om kroppsbesiktmng (s.k. topsnmg) i syfte att gora en 
DNA-analys for jamfbrelse av spar som hittats pa en biottsplats. 

Om Julian Assange skulle fdrhdras i London och utredmngen darigenom skulle 
leda till atal mot honom krSvs vidare att ban kommer till Sverige fBr att en 
rattegang ska kunna genomfdras och ett eventueUt strafF kunna verkstallas 
Enligt svensk lag kravs att den atalade ar personligen narvaiande vid 
rfittegangen vid den bar typen av brott. Julian Assange bar sjalv uppgett att ban 
mte bar for avsikt att mstaila sig till en eventuell rattegang i Sverige. 

Enligt min mening bar forundersokmngsledaren haft fog fdr sitt 
stallmngstagande att awakta med att tillmStesga JuKan Assanges begaran att 
halla fdrhor pa Ecuadors ambassad i London. Systemet med en europeisk 
arrestermgsorder irniebSller inga villkor om att Iklagaren ska vidta 
utredningsatgarder i den verkstallande staten. TvSrtom ar avsikten att ett 
dveriamnande ska ske snabbt och enkelt, sa att fortsatta Slgarder fdr lagfijrinc 
kan ske i den utfardande staten utan onodig tidsutdiSkt. Delta ligger i bade den 
utfardande statens och den misstanktes intresse. Att sa inte bar skett i detta fell 
ar mte nagot som kan tillskrivas iklagarens agerande. Utifi&i bed6mni4en"att 
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darfbr haft grund &t att invSnta att beslutet om Sverlamnande vericsta^ 

Svea hovratt konstaterade emellertid i det 6verklagade beslutet att utrednincen 
om biottsmisstankama har stannat upp och fam att Sklagamas ^^ef^tn 
prdya aJtemativa vSgar inte stammer Sverens med dej skyld^^^ flSa 
beroidasmtresse-drivaflirundersSkmngenfiamat ^^^^a^^ »alla 

Efter att noga ha Overvagt hovrattens synpunkter och efter nya dvervaganden 
om hur fbrundersekmngen bast bar bedrivas samt dd flera av de hZumZ 
Assange misstanks flSr kan komma att preskriberas i auguTti 2015 w 
fiirundersakningsledaren beslutat att i6rs5ka'fa tiU stind ^tt Sr med "ulS^ 
Assange 1 London. Engelsk lag kraver att den som ska fbrhSras inl ^en ^ 
regelverke om mtemationell rattslig hjaip ocksd s^ScS 
i^orundersoknmgsledaren har darfbr stailt en beg&an till JulianTSnt^* 

advokateromJdianAssangesamtyckertiUattfbrhLhont t^^^^ 
att genomfbra en kroppsbesiktning i syfte att g6ra en DNA-analys Z Mi^ 
Assange ger sitt samlycke till de vidare utrednings5tgardL kommS 
ferundersokmngsledaren att sanda en begaran om ratelig hjaip ^ 
Storbntomen fbr att inhSmta samtycke fian Storbritannien fdr att 
genomfora utredmngsatgardema. En framstallan om rSttsIig hjaip komi^«- ^ 
skickas till Ecuador om tiUst^d att genomfora atgardeiT pa 
an^assad i London. Om JuUan Assange ger tiUstind m foS 
uttednmgsatgarder 1 London kommer dessa att genomfe^s av den bittSS 

kommer forundersokmngsledaren att ta staUning tiU vilka vtterhW 
utredmngsatgarder som behover vidtas. Fragan om haktning av Julian^S^ 
kommer da givetvisocksa att pa nytt overvagas. v juuan Assange 

Mot denna bakgrund kan jag inte komma till nagon amian slutsats an att 
utredmngen bednvits framat med den skyndsamhet och effektiviL som 
omstendi^etema i arendet medger samt att utredningen fiamdeS C 
forvantasbednvas framat med nodvandig skyndsamhet 

Sammanfattande beddmning 

Sammanfattningsvis ar det"min uppfattning att det inte fimis nagon enskild 
omstandighe som vid prSvningen av haktningsfiagan bor fcLl^att 
proportionalitetsbedomnmgen utfaller pa annat satt an vid det uiTmntlJa^ 
bes utet om Mk^ng 20 1 0. Saledes ar Lian Assange for^a^^ "^f^ 
skal misstankt far de brott som omfattas av hakttungsbeslutet 
haktmng uppvager de men och intrSng som han har underkastats i foL Z 
mlasmng i hakte, anmahiingsskyldighet och reseiSrhud. Vistelsen dI 
ambassaden kan mte likstailas med ett frihetsberovande. Lite heller bo? dS 
pafresttmig som den frivilliga tiUflykten tiU ambassaden imiebar vaaa. L Z 
proportionaiitetsbedSmningen. Kosttiaden for bevakningen i StorbriSm^'^ 
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och &r ddrfbr inte relevant vid pr6vningen av haktaingsMgan i S verier 
Utredmngen har bedrivits med den skyndsamhet och effdktiiitet 
omstandighetemaharmedgett. enejc&vitet som 

Friga ar emellertid om en samlad bedfimning av omstSndighetema i Srendet 
kan leda til «i annan utgSng vid prOvningen av haktmngsfi^an. M« S 

relafavt snar framtid. Det framstlr alltjamt som oklart om och i sk fall 
everlamnade till Sverige kan komma till st&id. i sa fall nar eft 

Vid en sMan samlad bed5mning stalls milsagandenas intresse av aft fa sina 
anmalmngar utredda och prSvade liksom principen om absolut ZZ^ Z 
mtresset av aft arendet kan avslutas inom rimlig tid samt det intZ ocT m^ 
som haktnmgsbeslutet kan anses innebara, 

Jag kan inte se annat an aft tingsratten och hoviStten darvid har gfort en riktiV 
avvagnmg med utgSngspunkt fr^ gailande i^tt. Haktningsbeslutet b^ dS 
^"^-BsMgan fortlepande omprSvas'utifian hT^^t 

Provningstillstand 
Prejudikatdispens 

Enligt 54 kap 10 § fdrsta stycket 1 iSttegangsbalken far pifivningstiUstand 
meddelas om det ar av vikt for ledning av mttstillampningen att^ae^t 
provas av Hogsta domstolen (prejudikatdispens). For aft bf^a pS^St 
denna punkt kravs dltsa att eft avgorande av Hogsta domstol^i blir av ge^e^Lu 
betydese for bedomnmgen av framtida mal som innehaller Ede 
fragestailmngar. Den enskildes intresse av aft fa tUl stand en provni^g imZ 
^n^^BT^^ prevningstUlstand pa deL gru^d 

RattegangsbaJken, s. 54:26). i.x-uger, 

Som framgar ovan har Hogsta domstolen i NJA 2007 s 337 och NJA 201 1 

^-^^r./'?'^. ^^J^' bedomningen av 

propoitionalitetspnncipens tiUampning vid haktning som pagatt under en 
mycket lang tid respektive vid beslut om haktning i den misst^s u^a^o. 

Det vore enligt min uppfattning av varde for rattstillampningen att Hoesta 
domstolen ytterligare utvecklar vilka hansyn som bor tas vid dS 
proportionalitetsbedSnmin^ som alltid ska goras vid beslut om haktning 
Hogsta domstolen har mte tidigare priivat pioportionalitetsprincipeS 
tiUampmng vid utevarohaktning som pagatt under mycket lang tid I dettoS 
vore av vikt att fl provat om och i sa fall i vilken utstmckning Juha^ 
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llnga och sakerUgen pSfrestande vistelse p& ambassaden bdr teaktas viH 
pmpoitonalitetsbedSmningen. Det vore Sv^ av varde rfTilyJi^^^ 

Storbntanmen i fomi av anmfilningsplikt och utegSngsfSrbud m.m. ska beatol 
vid proporhonalitetsbedfimningen. Slutligen kan fi^n om huru^daL^ 
bar dnvit fSrundersOkningen framdt i erfoiderU? utstiacSg fi^S 
betydelse fbr framtida fidgor om haktning i r^L u^TNSr J'm^ 

beZSSr'.'"" "^'"^ ""'^'"^ ^ ^ sort 0^ 

Mot dernia bakgnmd anser jag att det vore av vikt f6r ledninir av 
rattstiUampningen att H8gsta domstolen pr6var fi^aTom Z 
^« Hagsta domstolen medctelar prfivl^^L^t. om 

Nagra andra Mgor av prejudikatintresse kan jag inte finna i maleL 
Extraordinar dispens 

ErJigt 54 kap. iO § fbrsta stycket 2 rattegangsbalken f3r provningsfills^d 
ocksa meaaeias om det finns symierliga skal for en sadan prSvnmg sisom att 
det finns grund for resning eller att domviUa fdrekommit e/er att miete 

^^^^ '''' "^-^'^-^ 

nSgot skal for Hogsta domstolen att meddela extraordinar dispens. - 
^/Anders Perklev 
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Julian Assange V the Prosecutor-General regarding 
detention etc. 

(Decision of the Svea Court of Appeal of 20 November 2014 in case no. 6 8290-14) 

The Supreme Court has ordered me to speedily submit an official letter of reply, particularly regarding the 

matter of conducting the investigation and the principle of proportionality. ^ 

I wish to state the following regarding these matters. 

My opinion 

I contest the amendment to the Court of Appeal decision. However, I recommend the Supreme Court to issue 
leave to appeal regarding the matter of detention. v,oun reissue 

Background 

On 18 November 2010 Stockholm City Court decided that Julian Assange was to be detained in absentia After 
the dec,s,on was appealed in the Svea Court of Appeal, the Court decided on 24 November 2010 to ^ct J^n 
Assange s appeal. The Court of Appeal stated in the decision that Julian Assange is suspected on prob bt 
cause, in any case, of k wauic 

1) Unlawful coercion, on 13-14 August 2010 in Stockholm. 

2) Sexual molestation, on 13-14 August 2010 in Stockholm. 

3) Sexual molestation, on 18 August 2010 or the days around that date, in Stockholm and 

o?i7 TJT^nTT^' P^^^^^f"^ °f the Penal Code, 
on 17 August 2010 in Enkoping. ' 

AS special grounds for detention, the Court of Appeal stated that there was a prevalent risk of Julian Assange 
absconding or othen^ise evading legal proceedings or punishment. The Court of Appeal also found that the 
grounds for detention counterbalance the encroachment or other detriment that the measure would entail for 
ulian Assange or for any other opposing interest. Julian Assange appealed the decision of the Court of Appeal 
to the Supreme Court, which decided on 2 December 2010 to not grant leave to appeal. 

A European arrest warrant for legal proceedings was issued by the prosecutor on 2 December 2010 with a 
request for Julian Assange to be arrested and extradited from Britain to Sweden. The Court of Appe'al's decision 
regarding detention in Julian Assange's absence was cited in support of the arrest warrant. As a result of the 
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He was released on bail on 16 December 2010 and was instead imposed with electronic surveillance with an 
electronic tag, daily duty to report to the police authority between the hours of 08:30 and 11:00 and prohibited 
to spend time outside his place of residence between 22:00 and 08:00. He also had to surrender his passport 
The arrest warrant has been examined by three instances of the British courts. On 24 February 2011 the City of 
Westminster Magistrates' Court announced its decision to extradite Julian Assange to Sweden in accordance 
with the arrest warrant. In its decision, the Court established, among other things, that Julian Assange had not 
been available for questioning in Sweden. After the High Court in London also examined the case and reached 
the same conclusion, the Supreme Court established on 14 June 2012 that Julian Assange was to be extradited 
to Sweden in accordance with the prosecutor's application. 

Julian Assange requested political asylum at the embassy of Ecuador in London on 19 June 2012 The 
Ecuadorian government granted Julian Assange political asylum on 16 August 2012. Julian Assange has since 
then remained at the Ecuadorian embassy. The embassy exits have been monitored by British police Neither 
the European arrest warrant nor the detention order has been possible to execute. 

After Julian Assange requested Stockholm City Court to quash the decision for detention in absentia and the 
prosecutor contested that amendment, Stockholm City Court made a decision on 16 July 2014 that Julian 
Assange was to remain detained in absentia on the same suspicions and on the basis of the same special 
grounds for detention as previously. 

Julian Assange appealed the City Court decision to the Court of Appeal and petitioned for the Court of Appeal 
to reverse the City Court's decision for detention, and for the prosecutor to be ordered to submit to him or 
alternatively to the Court of Appeal, copies of the injured parties' text messages as well as collect a preliminary 
ruling from the Court of Justice of the European Union. The Svea Court of Appeal decided on 20 November 
2014 to reject all of Julian Assange's petitions. 

The appeal 

Julian Assange has appealed the decision of the Court of Appeal and petitioned for the Supreme Court to 
reverse the City Court's decision for detention in absentia, order the prosecutor to submit to Julian Assange 
alternatively to the Court of Appeal, copies of the injured parties' text messages and, in case the Supreme ' 
Court IS of the opinion that the submission of text messages cannot be approved, collect a preliminary ruling 
from the Court of Justice of the European Union regarding the matter of whether the Directive of the European 

" — ma..v,., iM criminal p.uceedings ooiigatesthe prosecutor to hand over copies of 

the material that has been presented to the suspect and which he wishes to cite in support of his contestation 
of the decision for deprivation of liberty. 

in support of his appeal regarding the matter of detention , Julian Assange has stated, among other arguments 
that the prosecutor has not exercised the care, efficiency and speediness that a prosecutor is obligated to in ' 
cases where the suspect is deprived of liberty, and that this circumstance, along with the prosecutor's failure to 
try questioning Julian Assange in the United Kingdom has led to an unreasonably long procrastination of the 
execution , which makes it disproportionate to maintain the decision for detention. Julian Assange has 
explained that the conditions under which he has been living at the Ecuadorian embassy since 19 June 2012 
constitute depravation of liberty in accordance with the practice of the Court of Justice of the European Union. 
If these conditions do not amount to depravation of liberty they should still 
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be considered at the assessment of proportionality as he has been forced to remain at the embassy in order to 
benefit from the asylum granted to him and that he, if he leaves the embassy, risks being extradited to the USA 
to be prosecuted there. Julian Assange has stated that he has plausible reasons to believe, alternatively that he 
does not have implausible reasons to believe, on objective grounds, that Sweden could come to extradite him 
to the USA without respecting the asylum that has been granted to him by Ecuador in order to prevent him 
from being extradited to the USA and being subject to political persecution. 

Among his stated grounds for leave to appeal, Julian Assange has argued that it would be of importance to the 
adjudication process that the Supreme Court examines the matter of applying the principle of proportionality- 
for example, the matter of whether Julian Assange's stay at the embassy constitutes a deprivation of libertv ' 
Julian Assange has also stated that there are special reasons for granting leave to appeal. 

The basis of my opinion 

Brief description of the Judicial regulation 

Regulation regarding detention etc. in the Code of Judicial Procedure 

in accordance with Chapter 24, Section 1 of the Code of Judicial Procedure, any person suspected on probable 
cause of an offence punishable by imprisonment for a term of one year or mo.re .may be placed in detention if 
in view of the nature of the offence, the suspect's circumstances, or any other factor, there is a reasonable risk 
that the person will flee or otherwise evade legal proceedings or punishment. Prior to making a decision to 
detain a person, a proportionality assessment shall always be carried out. The "principle of proportionality" in 
detention is legislated in Chapter 24, Section 1, paragraph 3 of the Code of Judicial Procedure. In accordance 
with this provision detention may only occur If the reason for detention outweighs the 
intrusion or other detriment to the suspect or some other opposing interest. The proportionality assessment 
means weighing different considerations against each other. In general, it means that the considered measure 
in nature, force, range and permanence, shall stand in reasonable proportion to what may be gained by it ' 
(prop. 1988/89:124 p 26). The principle of proportionality states that the least possible amount of force shall 
be applied to reach the intended purpose and simultaneously serves as a reminder that coercive measures mav 
only be used if the purpose of the measure cannot be reached through less encroaching measures The 
assessment may lead to the choice of another, lighter coercive measure than the one first considered but it 
could also lead to a decision not to use a coercive measure (a. prop. p. 27 and 65). If the intent of the' 
assessment is to detain someone in their absence, the proportionality of depriving the suspect of liberty shall 
be assessed (Gunnel Lindberg, Straffprocessuella tvangsmedel (Procedural coercive measures), third edition 
page 310). 

Chapter 24, Section 18, paragraph 3 of the Code of Judicial Procedure has regulations pertaining to new 
hearings on the issue of detention. The purpose of such a hearing is for the court to exercise some control over 
how the preliminary investigation is being conducted and subject the matter of detention to renewed 
examination. A new hearing on the issue of detention shall examine whether the circumstances that causes the 
decision to detain still prevail, i.e. whether the detained is still suspected on probable cause of the offences 
pertaining to the investigation, and if the special grounds for detention that was found to justify detention are 
stil! applicable. It also examines whether the preliminary investigation is conducted with the speediness 
necessary. (Peter Fitger et. al. Code of Judicial Procedure I p. 24:56 a.) 

As soon as a decision to detain someone in absentia has been executed, this shall be reported to the court 
which without delay shall hold a hearing in the matter of detention. At such a hearing the suspect shall aooear 
in person. (Chapter 24, Section 17 of the Code of Judicial Procedure) 
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In accordance with Chapter 23, Section 4 of the Code of Judicial Procedure the investigation should be 
conducted as speedily as possible and in a manner so that no person is unnecessarily exposed to suspicion or 
put to unnecessary cost or inconvenience. In accordance with Section 5 of the Decree on Preliminarv ' 
Investigations (1947:948), hearings shall, unless the authorised course of the preliminary investigation is 
counteracted or the work of the police or prosecutor Is significantly obstructed, be held at a time and a place 
that IS supposed to carry the least possible inconvenience for the person being heard. 

In the legal case NJA 2007 p. 337, a person residing abroad was detained for the purpose of enabling the 
conclusion of the preliminary investigation and making a decision in the prosecution matter Only one 
concluding hearing with the suspect remained, after which it could have been a matter of a special conference 
in accordance with Chapter 23, Section 18 of the Code of Judicial Procedure. The Supreme Court found that it 
should first be established whether these purposes could be satisfied through telephone conversations or 
letter writing. According to the Supreme Court It would agree with the principle that no person should be 
unnecessarily exposed to cost or inconvenience due to the preliminary investigation (Chapter 23, Section 4 
first paragraph of the Code of Judicial Procedure) if possible. The Supreme Court found it disproportional to 
make a decision regarding detention without first making arrangements for telephone hearings or ask the 
suspect questions in writing, which is why the petition for detention was rejected. 

In NJA 2011 p. 518 the Supreme Court made certain general statements regarding the application of the 
principle of proportionality to detention. In connection thereto, the Supreme Court established that when the 
matter of continued detention is raised, it is of Importance how long the deprivation of liberty has been and for 
how long the need for detainment can be expected to last. The longer the deprivation of liberty has lasted the 
stronger the reasons for continued detention must be. For serious offences especially, investigation difficulties 
may be of significance for the assessment. According to the Supreme Court, the requirement for a detention 
not to last longer than necessary means that concerned authorities or bodies shall, with reasonable efficiencv 
endeavour to keep the detention period as short as possible. It is of significance how the process on which the 
continued detention depends (e.g., a preliminary investigation) has proceeded and can be expected to 
continue. Consideration shall be given to the way concerned authorities and bodies have acted or not acted 
and to whether they can continuously be expected to act with the speediness required taking into 
consideration the interests of the suspect as well as the interest of the matter being properly examined and 
determined on a safe investigation basis. If the investigation of the matter does not support the assessment 
tha sufficient speediness has been observed, this constitutes grounds for continued detention The suspect 
shall therefore not bear the burden of any ambiguities in this respect. The Supreme Court furthermore stated 
that deprivation of liberty for more than three years in itself conveys hesitation as to whether continued 
detention is defendable. This circumstance and the fact that it was uncertain when the case could be 
determined resulted in the suspect being released, despite the fact that he was still suspected of particuiarlv 
serious offences (including genocide and crimes against humanity by means of murder and extermination). 

The regulation of a European arrest warrant 

The suspicions of an offence in the case in question apply to offences committed in Sweden The interest of 
taking measures against an offence does not disappear because the suspected perpetrator has left the country 
(see Karin Pale, V^lkorforutlamning (Conditions for extradition), 2003, p. 30). The evidence of the offence is in 
Sweden and conducting an efficient investigation in line with the rule of law and of good quality normallv 
requires a suspect to be available for questioning and other investigational measures in Sweden An 
investigation that applies to offences of a serious nature often requires questioning the suspect several times 
on separate occasions. To make it possible for a person suspected of offences in Sweden to be heard and to be 
subject to legal proceedings here, there are national and international regulations of extradition, as well as the 
simplified extradition procedure within the EU known as the European arrest warrant 
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For the decision to detain Ju Ian Assange In his absence to be executed, the prosecutor has, as stated above 
issued an arrest warrant for legal proceedings In accordance with the Ordinance (2003:1178) on surrender to 
Sweden according to the European arrest warrant. An arrest warrant may be issued for offences for whth the 
person sought is detained on probable cause suspected of the offence, and for which the prescribedTanctirn is 
imprisonment for a year or more. The person sought shall be extradited to Sweden as soon as possible btt no 

^"'1^°!;*^' °^ ' ^"'"P^'" Pramewonc Decision 2002/584/JHA of 

13 June 2002 on the European arrest warrant and the surrender procedures between IVIember States 2 
framework decision is based on the principle of joint acknowledgement between EU member states In brief 
his means that a decision made in a country (the Issuing member state) shall be acknowledged and executed 
m another country the executing member state). The principle rests on the states having mutual trusUn each 
other and not questioning each other's judicial systems. In its purest form, the principle means tha the 
executing member state shall not, and is not even allowed to, make an assessment as to whether a decision 
shall be executed or not. The framework decision regarding extradition in accordance w^th urope^^^^^^^^^ 
warrant does contain a number of mandatory and optional grounds for refusing extradition; however the 
scope for rejection is significantly smaller than within the traditional extradition system. 

My assessment 

Initial standpoints 

I would like to start by stating that I am of the opinion that the Court of Appeal's decision to reject Julian 
Assange s petition of ordering the prosecutor to provide him with copies of the injured parties' text messages 
as well as o reject Julian Assange's petition of collecting a preliminary ruling from the Court of Justice of the 
European Union should stand. --u^iit-c ui uie 

Regarding the matter of detaining Julian Assange, I initially want to state that I share the assessment made bv 
the Court of Appeal that Julian Assange is still suspected on probable cause of assessment made by 

1) Unlawful coercion on 13-14 August 2010 in Stockholm. 

2) Sexual molestation on 13-14 August 2010 in Stockholm. 

3) Sexual molestation on 18 August 2010 or the days around that date, in Stockholm and 

4) Rape, less serious offence, in accordance with Chapter 6, Section 1, third paragraph of the Penal Code 
on 17 August 2010 in Enkoping. 

I also share the assessment made by the Court of Appeal that there is a prevalent risk of Julian Assange 
absconding or otherwise evading legal proceedings or punishment. 

The questions in the case 

The Supreme Court has ordered me to submit an official letter of reply regarding the matter of conducting the 
investigation and the principle of proportionality. 



The questions in the case relate to what significance, in relation to the proportionality assessment, shall be 
given to the fact that Juliar, Assange, after the decision in 2010 to detain him in absentia, have been the subject 
of certain deprivations of liberty in the United Kingdom and have spent time at the Ecuadorian embassy n 
London, as well as the fact that the preliminary investigation has not been able to move forward to the desired 
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When examining a detention matter, a proportionality assessment shall always be conducted The reasons for 
depnvat,on of liberty shall be weighed against the encroachment or other detriment that the detLSn 
decision would mean for the suspect or for any other opposing interest. On one side of the scales are the 
interests of the injured parties and the state for the suspected offences to be Investigated and settled based on 
solid and certain grounds. Of significance here is the character and severity of the offences as weI' Vs 4 S of 
the suspect evading legal proceedings if they are not detained. On the othir side of the s^ lesrsthfsisp^is 
interest of no being subject to encroachments in their right to freedom and peace. Of significance he^e are the 
encroachments or other detriment the detention decision would entail for the suspect or for any other 
opposing interest. ^ 

As the Court of Appeal has stated, Julian Assange is suspected of offences including sexual offences of a 
relatively serious nature. As the Court of Appeal has also stated, there is a great risk that Julian Assange will 
abscond and thereby evade legal proceedings if the decision to detain him is revoked. These reasons for 
deprivation of liberty shall be weighed against the inconvenience the decision to detain him causes Julian 
Assange. In this respect, importance is primarily given to the inconvenience the detention decision causes him 
in terms of deprivation of liberty and other restrictions to his freedom. Furthermore, it is of importance 
whether the concerned authorities have moved the investigation forward to the requisite extent and efficiently 
worked to keep the period of detention as short as possible. eiricientiy 

Taking into consideration the deprivation of liberty Julian Assange has been subject to in the United KInadom 
. snar-e .ne opmion or tne Lourt or Appeal that the assessment of whether the decision to detain is proportLal 
shall take into consideration that Julian Assange, as a result of the decision to detain him and the European 
arrest warrant has been deprived of liberty during the period between 7-16 December 2010, and for a year 
and a half has had several restrictions imposed on him in the United Kingdom in the form of electronic 
surveillance with electronic tag, daily duty to report with the police authority and a prohibition from spending 
time outs.de his place of residence between 22:00 and 08:00. These coercive measures have been of a 
relatively interfering nature. 

Does Julian Assange have notable reason to refuse appearance in Sweden? 

According to Julian Assange, his stay at the embassy of Ecuador shall be seen as a deprivation of liberty due to 
the decision to detain him or at least as a notable consequence of the decision to detain him, which is why it 
should be taken into consideration in the proportionality assessment. In order to take a position in this matter 
It IS my perception that .t is important to objectively establish the solidity of Julian Assange's reasons for 
refusing an appearance in Sweden. According to Julian Assange. there is a risk, if he was to make an 
appearance in Sweden, of him being extradited to the USA to be prosecuted there, at the risk of being subject 
to political persecution, inhuman and humiliating treatment, unjust trial or an obvious denial of justice. 

Regulations regarding extradition for offences from Sweden to another state can be found in the Extradition for 
Cnmmal Offences Act (1957:668). For an extradition for criminal offences from Sweden to the USMo be 
considered, a written statement regarding extradition must first be submitted to the Swedish Ministrv of 
Justice (Section 14 of the Extradition for Criminal Offences Act). According to the information received, no such 
statement has been submrtted. The Ministry of Justice will make a preliminary examination into whether the^e 
are any obstacles to extradition. If it is obvious that an extradition should not be granted, the Governmen 
immediately makes a decision for its rejection. If this is not the case, the matter will be submitted to the 
prosecutor general for a statement (Section 15 of the Extradition for Criminal Offences Act) If the person 
subject to the extradition request opposes the extradition, the case will be submitted to the Supreme Court for 
examination of any obstacles for extradition in accordance with Sections 1-lOof the Extradition for Criminal 
Offences Act (Sections 15 and 18 of the Extradition for Criminal Offences Act). ObstacLTf^rralon ma ' 
occur, e.g. if the act does not constitute an offence according to Swedish legislation, if it is a matter of political 
anT6-7 ol the '° ^tate (Sections 4 
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Extradition for Criminal Offences Act). If a person has been granted asylum In relation to the country that 
requests extradition, it is an indication that an obstacle to extradition exists. The possible grounds for an 
asylum decision will be examined within the framework of the extradition case, on the one hand in lieht of 
existing grounds for rejection in the Extradition for Criminal Offences Act, on the other hand in light of 
Sweden s International commitments. It Is the Government that makes the decision as to whether extradition 
to the USA shall take place. If the Supreme Court finds that there is an obstacle to extradition the Gov~ 
may not decide that extradition shall take place (Section 20 of the Extradition for Criminal Offences Act) The 
Swedish legis ation on extradition does not foresee any possibilities to give an advance decision on whether 
extradition will occur or not. wucmci 



If the United Kingdom executes the Supreme Court decision to extradite Julian Assange to Sweden in 
accordance with a European arrest warrant, Sweden will be bound by the speciality rule. It means, among 
other things, that Sweden may not extradite Julian Assange to a third state, e.g., the USA without British 
permission (see art. 28 In the framework decision on the European arrest warrant). As extradition to the USA 
requires approval from the United Kingdom, Julian Assange is at no greater risk of being extradited from 
Sweden than he is from the United Kingdom. 

An extradition proceeding to the USA is preceded by a solid and legally secure examination by the Supreme 
Court, among other instances. Taking this Into consideration and that the fact that there currently is no written 
request of extraditing Julian Assange to the USA from Sweden, I am of the opinion that Julian Assange's reasons 
for refusing an appearance in Sweden purely objectively are not of such a strength that they can be given 
relevance when assessing whether his stay at the embassy shall be considered as deprivation of liberty or as 
another detriment resulting from the decision to detain him. I therefore share the assessment of the Court of 
Appeal that Julian Assange s stay at the embassy is not to be equalled with a deprivation of liberty and that the 
stay cannot be considered a notable consequence of the decision to detain him, which is also why it cannot be 
considered in the proportionality assessment. 

ShallJulian Assange's own perception of his refusal to make an appearance in Sweden be taken into 
consideration? 

Julian Assange's stay at the Ecuadorian embassy has meant that the execution time for the decision to detain 
him, the arrest order and ultimately the preliminary investigation has been prolonged. Regardless of the 
objective reasons Julian Assange has had to justify his refusal to make an appearance in Sweden, his action in 
seeking protection at the Ecuadorian embassy has had personal consequences for him. Consequently he has 
for two and a half years now, lived under circumstances that surely have put great strain on him. Hence he has 
put himself in a situation that, at least from a time perspective, is worse than if he had appeared in Sweden for 
questioning and possible legal proceedings when first summoned to do so. Based on an estimate of the penal 
value of the prosecuted acts he would have long since been able to leave Sweden after a concluded 
investigation and possible served sentence. 

The question then is whether Julian Assange's subjective perception of the necessity to evade execution of the 
decision to extradite him to Sweden shall be given any significance. It could be argued that the strains that his 
position has brought over the course of time are such that they shall be considered as detriments within the 
framework of a proportionality assessment. Circumstances of this kind could possibly also be considered to 
constitute such grounds of equity as can be considered to constitute extenuating factors when meting out a 
punishment and setting a sanction in accordance with Chapter 29, Section 5 of the Penal Code and Chapter 30 
Section 4 of the Penal Code respectively. In my opinion there is hardly any support in applicable law for taking' 
the consequences of a detention resulting from the detained person's own measures into account in the 
proportionality assessment. 
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Are there judicial obstacles to execution warranting the reversal of the decision to detain? 

I share the assessment of the Court of Appeal that Julian Assange's stay at the embassy does not entail a leeal 

obstacle to execution that warrants the reversal of the decision to detain him. 

Should the cost ofsurveilling Julian Assange be taken into consideration? 

As a consequence of Julian Assange having taken refuge in the Ecuadorian embassy in London, British police are 
guarding the embassy exits 24 hours a day. The total cost of this surveillance can be assumed to be significant 
However, the decision to guard the embassy has been taken independently by the concerned authorities in the 
United Kingdom, without any influence from Sweden. It must be assumed that British authorities continuously 
consider what options they find justified in order to execute the Supreme Court's decision for extradition This 
IS not a matter for the Swedish judicial system. No wish for Sweden to re-evaluate its request for extradition 
due to the costs of the surveillance has been submitted within the framework for the contacts between 
Sweden and United Kingdom in this matter. Due to these reasons, the cost of the police surveillance should 
not, in my opinion, be taken into consideration In the proportionality assessment and therefore not be Riven 
importance when examining whether the decision to detain shall remain. 

Is the Investigation being conducted with the requisite speediness? 

A detention may never continue longer than what is necessary considering the purpose. An aspect of this is 
that concerned authorities, with reasonable efficiency, shall ensure that the detention period is as short as 
possible. Inefficiency and lack of resources on the part of the authorities should never have an impact on the 
suspect. It IS therefore of significance how the proceedings, which the continued detention is dependent on 
have gone and can be expected to progress. A he prosecutor's failure to move the preliminary investigation ' 
forward in some way can under certain circumstances lead to a detention decision being considered 
disproportionate, which means it should be revoked. (See legal cases NJA 2007 p. 337 and NJA 2011 p. 518). 

An offence committed in Sweden shall, as a rule, be investigated and settled through legal proceedings here 
The interest in taking legal measures against the offence does not decrease just because the suspected 
perpetrator has left Sweden. In this case, both injured parties and all witnesses as well as seized objects are in 
Sweden. As are the police investigator and other investigation resources. Legal prerequisites for requesting a 
person suspected of an offence in Sweden to be extradited to Sweden in accordance with e g the regulations 
regarding European arrest warrants, have been put in place specifically to ensure that a criminal investigation 
can be conducted as efficiently as possible, and with the greatest possible respect for the rule of law. 

Julian Assange has been questioned in Sweden regarding one of the four suspected offences that form the 
basis of the decision to detain him. The questioning took place on 30 August 2010. Despite repeated attempts 
to contact Julian Assange via his defence counsel, no further questioning was conducted in Sweden Julian 
Assange left Sweden on 27 September 2010. 

Investigative measures have been taken in Sweden, including several interviews with the injured parties as well 
as with a number of other persons. Objects have been seized and analysed by the National Forensics Centre 
Furthermore, IT forensic investigative measures have been taken. 

The investigation officer has made the assessment that it is of importance that the questioning of Julian 
Assange takes place in Sweden, considering the nature of the offences and the investigation Since it is a 
matter, in any case, of a relatively serious sexual offence, regarding which Julian Assange has not previously 
been questioned, it is not suitable to conduct questioning via telephone or video link. A questioning requested 
by Sweden of a person who is in the United Kingdom would normally be conducted by British police provided 
with a list of question in advance. Regardless of how and in what location a questioning of Julian Assanee in 
London could come to be 
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conducted, a questioning with a suspect In a case of this type normally leads to further investigative measures 
e.g., interviews with other Involved parties. These new investigative measures must then be compared with the 
information from the questioning of the suspect, which in practice would entail new questionings of Julian 
Assange and possible interviews with other persons. According to the investigation officer, a questioning of 
Julian Assange in the United Kingdom would not lead the preliminary investigation forward in an efficient wav 
Furthermore, a questioning in the United Kingdom is based on the suspect's consent and participation in the 
measures taken. Such consent could be withdrawn at any time. It is thus not possible to use coercive measures 
to conduct questioning or a decision for an intimate search (swabbing) for the purpose of conducting a DNA 
analysis for a comparison of traces found at a crime scene. 

if Julian Assange was to be questioned in London and the investigation, as a result, was to lead to a 
prosecution, it will require of him to come to Sweden in order for a hearing to be conducted and a possible 
sentence to be executed. In accordance with Swedish law, the accused must be present in person at the 
hearing for these types of offences. Julian Assange has stated that he has no intention to be present for a 
possible hearing in Sweden. 

in my opinion, the investigation officer has had valid reasons for the stance of holding off complying with Julian 
Assange s request to hold questioning at the Ecuadorian embassy in London. The system of the European 
arrest warrant contains no stipulations for the prosecutor taking investigative measures in the executing 
member state. On the contrary, the intention is for the extradition to happen quickly and easily so that 
continued measures for legal proceedings can take place in the issuing member state without unnecessary 
delay. This is in the interest of both the issuing member state and the suspect. The fact that this has not 
happened in this case is not something that can be attributed to the actions of the prosecutor Based on the 
assessment that the quality of the preliminary investigation will be increased if the questioning is held in 
Sweden, the prosecutor has had valid reason to await the decision for extradition to be executed. 

However, Svea Court of Appeal established in the appealed decision that the investigation into the suspected 
offences has been halted and found that the prosecutors' failure to try alternative routes does not agree with 
their responsibility to - in the interest of everyone concerned - move the preliminary investigation forward. 

After having carefully considered the Court of Appeal's opinions and after several new considerations as to how 
the preliminary investigation should best be conducted, as well as the fact that several of the offences Julian 
Assange is suspected of may be barred by limitation in August 2015, the investigation officer has decided to try 
to arrange a questioning of Julian Assange in London. British law requires the person who is to be questioned 
within the framework of international legal aid to give their consent. The investigation officer has therefore 
posed a request to Julian Assange's legal counsels to determine whether Julian Assange consents to 
questioning in London and to an intimate search for the purpose of a DNA analysis. If Julian Assange consents 
to the continued investigative measures, the investigation officer will send a request of legal aid to the United 
Kingdom to collect consent from the United Kingdom to conduct the investigative measures. A request for legal 
aid will be sent to Ecuador for permission to execute the measures at the Ecuadorian embassy in London If 
Julian Assange consents to continued investigative measures in London, these will be conducted by the deputy 
investigation officer in the case as well as an investigator from the police. Thereafter the investigation officer 
will consider which further investigative measures will need to be taken. The matter of Julian Assange's 
detention will naturally also be reconsidered then. 

In light of this, I cannot come to any other conclusion than that the investigation has been moved forward with 
the speediness and efficiency the circumstances in the case permits, and that the investigation in the future 
can be expected to move forward with the requisite speediness. 
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Concluding assessment 

In conclusion, It Is my opinion that there Is not one Individual circumstance that, when assessing the detention 
matter, should cause the proportionality assessment to reach any other conclusion than the original decision 
for detention m 2010. Consequently, Julian Assange Is still suspected on probable cause of the offences 
constituted m the decision to detain him. The reasons for detention outweighs the detriments and 
encroachments that he has been subject to In terms of detention in custody, duty to report and travel ban His 
stay at the embassy cannot be placed on a par with deprivation of liberty. Nor should the strain of the 
voluntary refuge in the embassy be a factor in the proportionality assessment. The cost of the surveillance in 
the United Kingdom is a matter for the British authorities within the frameworic of the extradition case and is 
thus irrelevant when assessing the detention matter In Sweden. The investigation has been conducted with the 
speedlness and efficiency permitted by the circumstances. 

However, there Is a question of whether a collected assessment of the circumstances in the matter can lead to 
another result when assessing the detention matter. More than four years have now passed since the decision 
for detention, without It being possible to execute the decision. Statutory limitation for some of the offences 
could come to pass In a relatively near future. It is still unclear whether, and if so when, an extradition to 
Sweden could happen. 

At such a collected assessment, the interests of the Injured parties to have their reports investigated and 
examined as well as the principle of absolute obligation to prosecute is posed against the interest of having the 
case concluded within reasonable time and the detriments and encroachments that the decision to detain'can 
be seen to Involve. 

I cannot come to any other conclusion than the City Court and Court of Appeal having struck a correct balance 
in this regard based on applicable law. The decision to detain should therefore remain. The detention matter 
should be continuously re-examined based on the developments of the case, however. 

Leave to appeal 
Precedent dispensation 

In accordance with Chapter 54, Section 10, paragraph 1 of the Code of Judicial Procedure, leave to appeal mav 
be granted only if it is of importance for the guidance of the application of law that the Supreme Court 
considers the appeal (precedent dispensation). To grant examination in accordance with this paragraph it is 
therefore required that a decision by the Supreme Court is of general importance to the assessment of future 
cases containing similar questions. The interests of the individual to achieve an examination in the Supreme 
Court can therefore not constitute grounds for leave to appeal on this basis (Fitger, Code of Judicial Procedure 
p. 54:26), ' 

As is evident above, the Supreme Court has set out certain general guidelines in cases NJA 2007 p 337 and NJA 
2011 p. 518 for the assessment of how to apply the principle of proportionality respectively to detentions that 
have lasted a very long time, and to decisions regarding detention have been taken in absentia of the suspect. 

In my opinion it would be of value for the application of law if the Supreme Court further develops what 
considerations should be taken into account at the proportionality assessment that shall always be conducted 
when a decision for detention is made. The Supreme Court has not previously examined the application of the 
principle of proportionality in cases of detention in absentia that has lasted a very long time In this case it 
would be of importance to examine whether, and if so to what extent, Julian Assange's undoubtedly strenuous 
stay at the embassy should be taken into consideration in the proportionality assessment It would also be 
valuable to get clarity into what extent the encroaching measures Julian Assange has been subject to in the 
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Unrted Kingdom, In the form of duty to report and curfew etc., shall be taken into consideration in the 
proportionality assessment. Finally, the question as to whether the prosecutors have moved the preliminary 
investigation forward to the requisite extent can be of general importance for future questions in relation to 
detention in absentia. When it comes to this question, the City Court and the Court of Aopea! se^m tn h^..^ 
made different assessments on the same basis. ^ 

Against this background, I am of the opinion that it would be of importance for the guidance of the application 
of law that the Supreme Court examines the matter of detention. I therefore recommend that the Supreme 
Court grants leave to appeal in the matter of detention. 

I cannot find any other questions regarding precedence in the case. 
Extraordinary dispensation 

In accordance with Chapter 54, Section 10, paragraph 1, point 2 of the Code of Judicial Procedure leave to 
appeal may also be granted if there are extraordinary reasons for such a determination, such as that grounds 
exist for relief for substantive defects or that a grave procedural error has occurred or that the result in the 
court of appeal is obviously due to gross oversight or to gross mistake. 

When going through the material of this case I cannot find any prevalent cause for the Supreme Court to erant 
extraordinary dispensation. ^ 



[Signature] 
Anders Perklev 



[Signature] 
Hedvig Trost 



CC: 

Director of Public Prosecution Marianne Ny, Prosecution Development Centre Gothenburg (AM-131226- 
Chief Public Prosecutor Ingrid Isgren, Vasteras Local Public Prosecution Office 
Prosecution Development Centre Malmo 
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Ang mfti nr 0 5880-14, luilan Aasanyc ./. Aklagaren 



I tillagg till vad Julian Assange anfort i sitt dverklagande far han anfora foljande. 

Av Sndamfils- och behovsprincipen anses folja att ett frihetsberovande inte f&r leda till 
att nSgon frihetsberovas under langre tid an vad som motsvarar den pSfiiljd som kan 
korama att Sdomas Cse G Llndberg, Straffprocessuella tv5ngsmedel, 2:a uppl, s. 26 not 26 
med dar angivna rattsfall}. 

1 19 a § lagen (1974:202) om berakningav strafMd m.m. fSreskrivs att den tid nSgon 
varlt frihetsberdvad som anh&Uen eller haktad med anledning av brott for vilket ddomts 
fangelse ska anses som tid under vilken den Sdomda piioljden verkstallts. Av 33 kap, 6 § 
brottsbalken foljer att domstolen kan forordna om att pafoljden verkstallts genom 
firihetsberovandet i fall dar den tid som den utddmda pSfoljden overstiger 
frihetsberovandet med ar ringa. 

Nar andra former av personella tvangsmedel, till exempel reseforbud, kommit till 
anvandning under forundersokningen kan det beaktas vid strafimatningen enligt de sa 
kallade billighetsskalen enligt 29 kap, 5 § brottsbalken (se tex. NJA 2003 s. 414). 

Som tidigare framhallits bar Julian Assange varit foremal for tvSngsmedel i anledning av 
att aklagaren utfardade en europeisk arresteringsorder. Julian Assange fiihetsberovades 
den 7 december 2010 och frigavs mot borgen om GBP 350 000 den 16 december 2010 
med sarskilda villkor om elektronisk overvakning med fotboja och daglig 
anmalningsplikt hos polismyndighet och forbud mot att vistas utanfor bostaden mellan 
kl. 22-08. Vidare frSntogs Julian Assange sitt pass och forbjods att ansoka om nya 
resedokument De sarskilda villkoren gallde fram till den 19 juni 2012. 

Elektronisk overvakning ar inte ett tvangsmedel som fiorekommer under 
forundersokningen enligt svensk straf^rocessratt, utan endastsom en form fDr 
verkstallighet av fangelsestraff enligt lagen (1994:451) om intensivdvervakning med 
elektronisk kontroll. Som framgar av departementspromemorian Ds 2004:7 bar 
intensivdvervakning med elektronisk kontroll visat sig vara en veiicstallighetsform som i 
princip upplevs lika ingripande som fangelse (se prop. 2004/05:34 s. 48). 
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I artikel 26.1 i rSdets rambeslut av den 13 juni 2002 om en europeisk arresteringsorder 
och overiamnande mellan medlemsstaterna foreskrivs att avrakning ska ske ffir tid som 
nSgon varit frihetsberdvad pS grund av verkstalligheten av en arresteringsorder. NSgon 
definition av vad som avses med irihetsberdvande ges inte. 

Enligt 33 kap, 7 § brottsbalken ska frihetsberovande utom rikettillgodoraknas som 
verkstallighet av pSfoljd, om inte sarskilda skai talar emot det. I bestammelsen hanvisas 
till bland annat 33 kap, 6 § brottsbalken och 19 a § lagen (1974:202) om berakning av 
strafftid m.m. Av reglerlngen synes foija att endast anhSIlanden och haktning raknas 
som sSdana frihetsberovanden som Ssyftas i rambeslutets artikel 26.1. 

Motsvarande bedfimningen skedde aven i Karamarrattens i Stockholm dom 2014-03-21 
i mSl nr 45-14. Sedan Forvaltningsratten bedomt att den tid som en person varit 
underkastad borgen med vlUkor om bland annat elektronisk overvakning i 
Storbritannien med anledning av att Sverige utfSrdat en europeisk arresteringsorder 
skuUe avraknas frSn verkstalligheten av bans fangelsestraff (dom 2013-12-20 i mil nr 
6584-13), upphSvde kammarratten domen med motiveringen att personen inte har haft 
sSdana inskrankningar i sin rorelsefnhet att han kan anses ha varit frihetsberovad 
under den aktuella perioden, bilaga 1-2. 

Kammarrattens avgorande avsSgtillampningen av 19 b § lagen (1974:202) om 
berakning av strafftid m.m. som, till skillnad frSn 19 a §, avser overfioring f5r 
verkstallighet och endast talar om frihetsberovande utomlands, utan att narmare ange 
vilka former av frihetsberovanden som avses. 

Enligt Julian Assanges uppfattning mSste frSgan om hur tid som misstankt varit 
underkastad borgen med villkor om elektronisk overvakningen ska beaktas vid 
verkstallighet av pSfoljden provas, i forsta hand, med beaktande av hur rekvisitet 
"frihetsberovande" i rambeslutets artikel 26.1 ska tolkas. 

UtgSngspunkten bor vara att den europeiska airesteringsordem ar ett utbyck for 
principen om omsesidigt erkannande av medlemsstaternas rattsordningar som grundas 
pS ett fortroende for att de lever upp till grundlaggande fri- och rattigheter. Detta galler 
inte endast lagforing och verkstallighet efter overianmandet; utan mdste aven anses 
innefatta atgarder som vidtas nar en utfardad arresteringsorder ska verkstSllas i den 
anmodade staten. 

33 kap, 6 § brottsbalken tar sikte pa frihetsberovanden utom riket utan att narmare 
ange vad som utgor ett frihetsberovande. Hanvisningen till bl.a. 19 a § lagen (1974:202) 
om berakning av strafftid m.m. kan uppfattas som att de frihetsberovanden som avses i 
tiden fore och under lagforing begransas till anhSllande och haktning si som dessa 
institut definieras enligt inhemsk nationell stra(!jprocessuell ratt Enligt Julian Assanges 
uppfattning strider emellertid en sadan tolkning av bestammelsen mot rambeslutets 
artikel 26.1. 

For det fall en anmodad stat i avsikt att verkstalla en arresteringsorder vidtar ilgarder 
mot en enskild som enligt den inhemska ratten anses sk ingripande att de ar att likstalla 
med ett irihetsberdvande ger artikel 26.1 skal for att den utfardande staten ska beakta 
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Stgardema vid bestammandet av pafoljden for det fiall s& skulle skett om lagforing 
genomforts i den anmodade staten. 

Av EuroparSdets ministerkommitt6s rekommendation CM/Rec(2014)4 om elektronf sk 
overvakning, bilaga 3. framgar i aitikel III.1 att elektronisk Svervakning ska regleras i 
lag och i artlkel IV.3 att nationell lag ska reglera hur den tid som den elektroniska 
Svervaknlngen pSgStt ska kunna avraknas frSn verkstalligheten av pafdljden. I 
kommentaren till rekommendationen bar uttalats att avrSkningen ska ske on the agreed 
sense of equivalence between time spent on monitoring and time spent in custx)dy as well 
as on the specific modalities of execution in each individual case, bilaga 4 (s. 8, rule 17). 

Rekommendationen ska givetvis inte ses som en anmodan till medlemsstateraa att 
infora elekti-onisk overvakning som ett tvSngsmedel under forundersokningen, men den 
visar att tvSngsmedlet som sSdant ar accepterat och att det endast ISr anvandas under i 
lag reglerade former. Rekommendationen kan ses som ett uttiyck for principen om att 
ratten till frihet endast fir begransas genom lag Qfr artikel 5 i Europakonventionen och 
2 kap, 8 och 20 §§ regeringsformen). 

I anslutning till verkstalligheten av en europeisk arresteringsorder kan Stgirder av 
tvSngsmedelkaraktar I den verkstallande staten till sin natur vara sk ingripande att de 
utgor ett allvarligt ingrepp 1 den enskildes ratt tiU Irihet och de kan formellt sett vara att 
likstalla med anhlllande och haktning, aven om de inte direkt svarar mot de svenska 
instituten. Swedes finns olika mojligheter attbegransa en enskilds rdrelsefHhet genom 
till exempel husarrest eller elektronisk Overvakning., vilka inte nddvandigtvis 
fdrutsatterinlasningi en cell. 

Av principen om omsesidigt erkannande och fortroende foljer att den verkstallande 
staten mkste ha ratt att utgS fran att den enskilde inte hamnar i ett samre lage vad galler 
sina grundlaggande rattigheter till fSljd av ett dverlamnande enligt en europeisk 
arresteringsorder an om han lagforts i den verkstallande staten. Ingrepp i den enskildes 
rattigheter som vidtas med anledning av en utfardad arresterinj^order mSste darfor 
behandlas pS ett likvardigt satt i saval den verkstallande som den utfardande staten. 

Av brittisk lag framgSr att den tid som nSgon varit fri mot boi^n med villkor om 
elektronisk overvakning ska avraknas mot pfifoljden enligt relationen 2:1, det vUl saga 
att halften av de dagar som overvakningen pagStt ska anses som veilcstallighet av 
pSfoIjden, se bifogade rattsutiStande, bilaga 5. For det fiall lagforing skett i 
Storbritannien skulle Julian Assange slledes haft ratt att avrSkna halva den tid han varit 
alagd elektronisk overvakning Iran verkstalligheten av en eventuell pSfoljd, vilket svarar 
mot ca 280 dagar av de 560 dagar som overvakningen pSgatt 

I Julian Assange fall ska aven beaktas att Stgardema vidtogs i en annan stat an bans 
hemland. For bans del fdrellg darfor inte de fordelar som elektronisk overvakning kan 
medfora i form av mojligheter att vistas i sin bostad, umg&s med sin £amilj och skota sitt 
arbete. I verMigheten forholl det sig tvartom sS, att de belastande villkoren for borgen 
hindrade honom fran att atnjuta dessa formaner, vilket utvecklats i tidigare inlagor. 

Enligt Julian Assange foljer av det sagda att domstolen vid bestammande av en eventuell 
pSfoljd ar skyldig att beakta den tid som han varit underkastad borgen med villkor om 



elektronisk overvakning m.m. p4 s& sStt att det sker en avrakning enligt 33 kap, 7 § 
brottsbalken eller att omstandigheterna beaktas vid sb-affmatningen enligt 29 kap, 5 § 
brottsbalken. Till det kommer glvetvis att Julian Assange under denna tid varit 
underkastad ett reseforbud och att ban efter den 19 juni 2012 levt under forhillanden 
som ar att jgmstalla med en husarrest pa den Ecuadorianska ambassaden. 

Med hansyn till att strafivardet for de gamfngar som ligger till grund for 
brottsniisstanken kan anses svara mot Mart mindre an tolv m&naders fangelse (se tex. 
NJA 2008 s. 482 och RH 2008:41, 2010:6 och 2010:37) medfSr en avrakning av den tid 
som Julian Assange varit frihetsberovad eller eljest underkastad elektronisk 
Svervakning m.m. att det foreligger en uppenbar risk for att ett verkstallande av 
haktningsbeslutet kommer att medfora ett langre frihetsberdvande 3n ISngden av den 
forvantade pSfoljden. Detta forhSlIande talar starkt emot ett uppranMIlande av 
haktningsbeslutet. 

Julian Assange menar att aven frSgorna kring bur den tid som ban varit underkastad 
borgen med elektronisk overvakning m.m. ska behandias vid Saststallandet av en 
eventuell pafoljd och vilken betydelse det fSr forprovningen avhaktningens 
andamSlsenlighet ar av betydelse for den framtida rattstillampningen. 



Stockholm den 
Per E Samuelsson 



'homas Olsson 
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YRKANDENM.M. 



Kriminalv&rden yrkar att kammarr&tten upphav^ fiSrvaltningscflttens 
dom och feststaier Kriminalvardens beslut. Kriminalvfirden anfiir bl.a. 
feljande. B^eppet frihetsberdvande har itite definierats i lagen (1974:202) 
om berakning av strafflid m.m. (straffUdsIagen) odi det franigSr inte heller i 
^ratbetena vad som avses, Ett fiislSppande mot boigen som har fiiraiats 
med vissa villkor kan inte innebara ett fiihetsberSvande enligt 1 9 b § 
sfa-afflidslagen. De villkor som varit Serenade med Basim Fadii Yassers 
jGrigivande mot borgen itr till stor del sddana som redan kan meddelas i 
Sverige genomresefiirbud och anmalningsiskyldighet. Dessa icke 
frttietsberdvande strafFprocessuella tvingsmedel kan anvSndas nSr det inte 
finns tilirackliga skSl f&r anh&Ilande och haktning. Villkor Sr i dessa Ml 
uppstallas ftir dvervakningen, exempeMs att den misstSnkte p5 vissa tider 
ska vara tillgfinglig i sin bostad eller pS sin arbetsplats. Avt^knipg medges 
dock inte fiJr tid d& rese&ibud eller anmalningsskyldighet har gSllt. Den tid 
Basim Fadil Yasser har varit skyldig att vistas i sin bostad motsvarar i 
princip tiden f&r nattvila, I Sverige Sr det inte mSjligt att felja upp villkoren 
genom elektronisk Svervakning. En s&dan Overvakning Sr ett sStt att kunna 
kontroUera att villkoren fiiljs och begrSnsar j sig inte roi^sefiiheten. 

Basim Fadil Yasser bestrider bifell till Sverklagandet och aafcr bla. 
fiiljande. Obligatorisk avrftkning galler som huvudregel med undantag fcr 
de fall det finns sarskilda skal som talar mot avrfikning. Avgdrande ftSr om 
det finns sarskilda skal som talar mot avrfikning ar arten av 
fi-ihetsberOvandet och formema fcr dess verkstallighet. FrihetsberOvanden 
som anh&llande, haktning och intagning &i rSttspsykiatrisk vird ska 
regelmassigt avrSknas. Detsamma galler motsvarande fiihetsberdvanden i 
n&gon av EU:s medlemsstater, Aven om reglema vid en fiirsta anblick 
paminner om det svenska systemets resefbrbud och anmalningsplikt 
villkorten betydligt mer ingripande. I Sverige anses fotboja vara ett substitut 
fiJr f&ngelse var&r den tid han hade fi)tboja m&ste anses vara av sidan art att 
den ska avraknas friin det utddmda strafFet I m4nga europeisfca lander anses 
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exempelvis borgeh och dSr medfiJljande viUkor vara ett Mgott substitut f& 
haktning. Om ett europeiskt land fiimer, i enligjiet med sin rfittsordning, att 
en person ska beviljas borgen med villkar istSllet Six att vara hfiktad b6r 
■ Sverige erkfinna landets rfittsordning och bevilja avtSkning fl5r den tid det 
europeiska landet genom sina fBrfaianden haft den Iflltalade under sfldan 
iippsikt att det motsvarar hfiktning. 

SKAlEN FOR KAMMARRAXTEa^S AVGdRANDE 

Fragan i mfilet fir om Basitn Fadil Yasser ska anses ha vmt fiihetsbwSvad 
under den period han varit fiislSppt mot botgen med ^dllkor. 

Av handlingama i mfilet framgfir att de villkor som stalldes upp fbr Basim 
Fadil Yassers fiislSppande mot borgen i huvudsak bestod i att han inte fick 
tillbaka sitt pass eller ansOka om nytt pass. Han var vidaie ^agd att anmSla 

sig hos polisen vage dag inklusive helger, bo i sitt hem och sova dSx varje 
natt samt befima sig i hemmet mellan klodcan 21 .0(M)6.00 vaije dag. F6r 
att sakeistSUa att villkoren fbljdes Qvervakades han med en elektronisk 
fotboja. 



Kammairatten anser inte att Basim Fadil Yasser har haft sddana 
inskrankningar i sin rSrelsefrihet att han kan anses ha varit frihetsberOvad 
under den aktuellaperioden. KriminalvSrdens Sverklagande ska dSrfor 
bifallas. 
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BAKGRDND 

Krimiiialvfiiden beslutade den 28 november 2013 att inte findra sitt straff- 
tidsbcslutbeslut ftfci den 5 novembcr.2013 enligt vito den tid som Basim 
Fadil Yasser varit fti mot borgen inte tiUgodoiaknas honom enligt 19 b § 
lagen om berfikning av straflEtid. mm. Strafitidsbeslutet innebSr att tidigaste 
dag jRJr villkorlig fiigivning Sr den 12 jaauari 2014. 

Som skai fiJr besluten angav Kriminalv&den bland annat aijande. Basim 
Fadil Yasser dfimdes av Svea howfitt den 22 deconber 201 1 till fingelse i 
sex mSnader. Han efteriystes intemationeilt fiJr vetkstaiKgbet av domai 
och greps i Storbritannien pfl en europeisk airisteringsorder den 31 juli 
2013. Han fiigavs mot borgai den 1 augusti 2013 och OverflJnies till Sve- 
rige den 1 3 September aamma fir. Veikstallighetea bar berfiknats frfin den 
13 September 2013 dS Basim Fadil Yasser ankom till Svaige. Basim Fadil 
Yasser bar tiUgodorSknats en dag, filn den 31 juli till och med den 1 au- 
gusti 201 3, £Br tid ban varit feihetsberfivad i Stoiteitanniei med anledning 
av den europeiska airesteringsorden. KriminalvSidea anser iirie att villko- 
rai &r fiislSppande mot borgen varit av sSdan art och form att tiden fiSn 
den 1 augusti 2013 till och med dm 13 September 2013 ska tillgodoifiknas 
honom. Tidigaste dag fSr villkorlig fidgivning infiller di den 12 januari 
2014 och slutdag blir den 12 mars 2014. 

YRKANDE 

Basim Fadil Yasser Overklagar Krimioalvardens beslut och yrkar att h£ai 
Iran sitt fdugelsestraff fiir avrSkna de dagar ban satt hSktad samt d^ama 
&ki den 1 augusti 2013 till och med den 13 September 2013 di han var 
ftislappt mot borgen. Som st6d f&c sin talan anl&r ban bland annat fbljande. 
Han har suttit anMllen och dareftw' dappts mot borgen. Borgen Grenades 
med villkor vilka bestod i att ban inte fick tillbaka sitt pass eller ansOka om 
nytt pass och att ban skulle anmSla sig bos polisen vage dag inklusive hel- 
ger, bo i sitt hem och sova dSr vaije natt samt vara inomhus i sitt hem mel- 
ian kl. 21.00-06,00 varje dag. F6r att sSkerstalla att villkoren uppfylldes 
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evervakades han med elektronisk fotboja. Aven om re^ema vid en fUrsta 
anblick p3jimmer om det svenska systemefs xeseffirbud och anmainings- 
plikt ar de ovan presenterade villkoiai betydligt met ingripande. I Svwige 
anses vidare fotboja vara ett substitut Sir fingelse varffir den tid han hade 
fotboja mflste anses vara av sSdan art att den ska avrfkaas fiin det ut- 
dfimda straffet, HSr vill sfirakilt betonas att det inte enbart fir svensk rfltt 
som fir tillfimpHg utan hfir ska ftven artikel 26.1 i rambeslutet om en euro- 
peisk arresteiingsorder beaktas. Om det bara ir anhailande och haktning 
som ska ffi avrflknas tordc de som omfettas av dcsai vara fi. I mSnga euro- 
peiska Ifinder anses nfimligen exempelvis borgen och dflr medflSljande vill- 
kor vara ett fuUgott substitut haktning. Om ett europeiskt land finner, i 
enlighet med sin rattsordning, att ea person ska beviljas borgen med villkor 
istailet fSr att vara hSktad b8r Sverige eikanna landets rtttsordning ocsh 
bevilja avrSkning flJr den tid det europeiska landet genom sina i55rfaianden 
haft den tilltalade under sSdan uppsikt att det motsvarar hsictning 

domskAl 

Enligt 19 b § lagenomberSkningavstraflftidmjn. ^dtmsomijarover- 
itomats till Sverige ffir straflvedffltaUigJiet enligt en eurogpeisk arreste- 
ringsorder tillgodorSknas den tid som han med anledning av begSian om 
everlamnande har varit frihetsberSvad utomlands. 

Bestammelsen gfiller, till skilhiad Ma motsvarande avrSkningsregel vid 
6verlamnande fiJr lagfSrmg i 33 isp. 7 § biottsbalken, utan undantog. Aven 
om de fiirhailanden under vilka utlandska fiihetsberSvande vedcstSlb kan 
variera mellan olika lander Sr avrakningen siledes obligatoriskt under f5r- 
utsattning att Mga varit om ett fiihetsboOvande. Det innfibSr att Kxiininal- 
varden vid straffiidsberakningen Sr skyldig att avrikna all dem tid som en 
person med anledning av begSran om fiveriamnade enligt ea europeisk 
arresteringeorder har varit frihetsberOvad utomlands. Begrqjpet fiihetsbe- 
rSvande definieras dock inte i lagen. Inte heller av fiJrarbetena (prop. 
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2010/11:158 och Ds 2010:26) ellesravRfidetsrambeslutavden 13 juni 
2002 om en europeisk airesteringsorder och Overiamnande mellan med- 
lemsstatema fiarngSr vad som avses med fiihetsberdvande. 

Fragan i mfllet fir om Basim Fadil Yaser ska anses ha varit fiihetsberoyad 
under den period han varit fiihetsberavad mot borgen med villkor. 

Att ett land utfivat tvflngs&tgSrder gentemot en enskUd pfi grand av en 
europeisk airesteringsorder innebflr inte per automatik att tvfingsfitgfirden 
ska ses som ett fiihetsberOvande. Det avgOrande mflste istaliet vara tvSngs- 
atgfirdens innebdrd. Av utredm'ngen i mfilet fiamgar att Basim FadU Yasser 
under den tid som han var fiigiven mot borgen 6vervakats elektroniskt 
samt varit skyldig att fljya vissa villkor, bland amiat att anmSia sig hos 
polisea varje dag och att befinna sig i hemmet mellan kl. 21 .00 och 06.00. 
Han har dflrmed haft sftdana inskrankningar i sin rdrelsefiihet att han enligt 
fiirvaltningsrattens bed8mning maste anses ha varit fiihetsberavad under 
den iMgavarande periodea Mot dernia bakgrund fcmcrfiirvaltningsratten 
att Sverklagandet ska biMas pi si sMtt att de dagar som Basim Fadil Yas- 
ser varit fiigiven mot borgen med villkor ska avrSknas fiin vericstailighet- . 
en av bans fSngelsestraJaf. 

HUR MAN OVERKLAGAR, se bilaga (DV 3109/lA) 

/ . 
AnnikaLowfel 
RSdman 

I avrgSrandet har fiven namndemannen HSkan Welin, Feleraez Akad och 
Sofia Andersson deltagit 



MSlet har handlagts av Maria Ronielin 
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HUR MAN OVERJCLAGAR 

D&i mm viU fiveridasa kammarrStteos avgfinuide ska skriva tiU Hdgsfa 
lamltnlagsdoiastolen. Skrivelaen stSBs aOM ffll BdgftU ttrnltidagsdomstdhn mat 
SKaskickaseUeriamnasMkantmarTitaeiL \ 

. Overklagandet ska ha kommlt in tifl kammatktten inom tre veckor irin den dag di 
klaganden lick del vf beslutet Om beslutet lur medddais vid en mnntiigiBriiandluig 
eller detvid en sftdan iSr&andling har angetts nSr beslntetkommer aftmeddela«,ska 
dock 8verkl?igandet ka konunit in inom tre visckor fiin den dag domstolens beslnt 
medd^Iades. Tlden i8r fiverklagaade fSr det allntanna rSknas dock )Mn den dac 
beslntetmeddelades. 

Om sfsta dagen fSrCvjirklagande in&lteFpien Jardag, s5ndag eller helgdag, midsonunar- 
jul- eller nyfirsafton, rflcker det att skrivelsejn konaner in nfista vanlag. 

FOr att ett eSverklagande ska kunna tas upp i HOgsta flJrvahningsdomstolen krilvs att * 
prffmingsiilJstindmeddelas. Hflgsta fSfvaJtmngsdorastolen lamnar prSvningstiUstand om 
. det Mr av vikt f8r ledning av rSttstlllampningen att dVerklagandet priivas eller om det fiilns 
synnerJiga skfll till sSdan prflvning, aisom att det finns grund fSr resning eller att mfllets 
utgang i Jcamman-atten uppenbarligen beror pS grovt firfaiseende eller grovt misstag. 

Om prfivningstiJlstand inte meddelas stfir kammanSttens beslutfest. DetardarfiSr vifctigtatt 
det iiart och tydligt fiarngfir av (Sverklagandettill Hflgsta fBrvaltningsdonistolen vaifir man 
anser att prSYningstillsland bfir meddelas. * 



Skrivelsen med Bverklsgande ska fnnehAIIa ioljande nppgifter; ~ 

I. den klagandes namn. personVorganisationsnummer. postadress, e-postadress odi teleibniunnina- till 
bostaden och mobiJtclefbn. Dessutoni ska adress och teleS}RnuD]DKrtil] aiiwbplatsen och evenbeO aiman 
p)ats dSr klaganden kan nfa ftr delgivning lamnas om dessa iqipgiiier ihte b'digare uppgeus I maieL Om 
kJ^anden aniilar ombud, ska ombudets namn. postadtas. e-postadress, tBldonnummer dU aitaspla&en 
och mobUtelefoiinumraer 8nges.0m nSgon person- eOcr adrcssuppgUt Sndras 8r det viktigt att anaaian 
snarast gflra till H6gsta fbrvaJtningsdomstolen 

2. det beslut som fiverklagas med uppgift om kammBtrattens namn. mibiummersamt dagen »r besliitet 

3. deskSl som klaganden viliaberopaiBr sin begfiranomattfiprtJvDBi^lhlfad " ' 

4. den findring av kammarrSttens balm som kJaganden vilJ fi till st&id och skllen fOr detta 

5. de bevis som klaganden vill Sberopa och vad han/hon vfl] atyrica med vaije sSrakilt bcvfa. 
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(Adopted by the Committee of Ministers on 19 February 2014, 
at the 1192nd meeting of the Ministers' Deputies) 
The committee of Ministers, under the terms of Article 15.* of the Statute of the Council of Europe, 
Considering that the aim of the Council of Europe Is to achieve greater unity among Its members; 
?f%?na7slnten«sr'^'''^ '° co-operation In the field of enfbrx^ment 

Considering that such co-operation should contribute to Improving Justice, to executlna sanctionQ 
ofoSSgT ''''''' °' ''''' ''^"'^ InT^ce 

Agreeing that deprivation of llbert:y should be used as a measure of last resort and that the maioritv 
of suspects and offenders can be efficiently and cost-effectively dealt with in ttira)m^munl^r^^^ 

Considering that the continuing growth of prison populations can lead to detention conditions which 
?und".mL"nS"FSl^^^^^ f^*" P^^ection Of HumrS and 

Tman Wghis; ' ' ''^ '^'^^^"^ European Court of 

RelteraOng that prison overcrowding and prison population growth are a major challenge to orison 
adm nistrations and the criminal Justice system as a whole, both In terms of human Sandlf the 
efficient management of penal Institutions; ^ "® 

Recognising that electronic monitoring used In the frameworic of the criminal Justice process can heio 
reduce resorting to deprivation of liberty, while ensuring effective supervision of s3,S^d ^ 
offenders in the community, and thus helping prevent crime; '•"^pens ana 

Recognising at the same time that electronic monitoring technologies should be used in a well- 
regdated and proportionate manner in order to reduce their potential negative effects on the private 
and family life of a person under electronic monitoring and of concerned third partiesT 

Agreeing therefore that rules about limits, types and modalities of prwislon of electronic monitoring 
technologies need to be defined in order to guide the governments of the members StateTln their 
legislation, policies and practice in this area; -'"'^^ urerr 

Agreeing further that ethical and professional standards need to be developed regarding the effective 
use of electronic monitoring in order to guide the national authorities, including judges orosecutons 

siL^^cfs S'rlS offfndS;''°^^^^^^ '^""^"^ ^"^"'''"^ ^"'P"^^"' ^^Perv^ing ' 

Tal<lng into account: 

- the Convention for the Protection of Human Rights and Fundamental Freedoms (ETS No. 5); " 

-the European Convention on the Supervision of Conditionally Sentenced or Conditionally Released 
Offenders (ETS No. 51); 

- Recommendation Rec(92)16 on the European rules on community sancUons and measure; 

- Recommendation Rec(92)17 concerning consistency in sentencing; 

- Recommendation Rec(97)12 on staff concerned with the implementation of sanctions and measures; 

- Recommendation Rec(99)22 concerning prison overcrowding and prison population inflation; 

- Recommendation Rec(2000)22 on improving the implementation of the European rules on 
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community sanctions and measures; 

- Recommendation Rec(2003)22 on conditionai release (parole); 

- Recommendation Rec(2006)2 on the European Prison Rules; 

^rrlsT'^" ^''/'^'=^2008)H on the European Rules for juvenile offenders subject to sanctions 

- Recommendation CM/Rec(2010)l on the Council of Europe Probation Rules; 

- Recommendation Ci«I/Rec(2012)5 on the European Code of Ethics for Prison staff; 
Bearing In mind: 

(fSiSISi^fS Non-custodial Measures (the Tolcyo Rules) 

'J^^ ^"li? Nations Rules for the Treatment of Women Prisoners and Non-custodial Measums fhr 
Women Offenders (the Banglcok Rules) (Resolution 2010/16); cusroaiai Measures for 

Rites)XoKr4^^^^^^ '"'^^ Administration of Juvenile JusOce (the Beijing 

- the European Union Council Frameworic Decision 2008/947/JHA on the ann»rannn nf r.^^^,^i « 

supervision measures as an alternative to provisional detention, 

Recommends that the governments of member States: 

- take all appropriate measures, when reviewing their relevant legislation and practice to aoolv the 
principles set out in the appendix to this recommendation; pracoce, to apply the 

" Tu.^"!"-^ dissemination of this recommendation and Its commentary among the relevant 
authorities and agencies, above all among the relevant ministries, the prison admini^tion 
probation agencies the police and other relevant law enforcement agencies, as well as amo'nq anv 
other agency providing electronic monitoring equipment or supervising pere^ns under efSic 
monitoring in the framework of the criminal justice process. a ^' ""oer eieccronic 

Appendix to Recommendation CM/Rec(2014)4 ^ 
I. Scope 

The aim of this recommendation is to define a set of basic principles related to ethical Issues and 
professional standards enabling national authorities to provide just, proportionate and effective use of ^ 
different forms of electronic monitoring In the framework of the criminal justice process mSn r^Srt 
of the rights of the persons concerned. respect 

It is also intended to bring to the attention of national authorities that particular care needs to be 
taken when using electronic monitoring not to undennine or replace the building of constmctive 
professional relationships with suspects and offenders by competent staff dealing with them In the 
community. It should be underiined that the imposition of technological control can be a useful 
addition to existing socially and psychologically positive ways of dealing with any suspect or offender 
as defined by the relevant Committee of Ministers' recommendations and partlculariy by 
Recommendation Rec(92)16 on the European rules on community sanctions and measures- 
Recommendation Rec(97)12 on staff concerned with the implementation of sanctions and measures- 
Recommendation Rec(2006)2 on the European Prison Rules; Recommendation CM/Rec(2010)l on the 
Council of Europe Probation Rules and Recommendation CM/Rec(2012)5 on the European Code of 
Ethics for PmSGm staff. 
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II. Definitions 

?»Electronlc monitoring" Is a general term referring to forms of surveillance with which to monif«r 
the location, movement and specific behaviour of persons In the framerrk^fC^nSnal iS 
process. Tlie current forms of electfx)nlc monitoring are based on radio 

J^moSr''""'"''" ' '^^'^ attached to a'^'e^o^^'Sla^^^^^^^ 

fdtowCwa^sf^ ^'^^"'"'^ "^o^'torlng may be used In one or mo,^ of the 

- during the pre-trial phase of criminal proceedings; 

- as a condition for suspending or of executing a prison sentence; 

a)mmJj^!i1"^'°"^ ""^^"^ °^ supervising the execution of a criminal sanction or measure In the 

- In combination with other probation Interventions; 

- as a pre-release measure for those In prison; 

- In the framework of conditional release from prison- 

prilon; ^""^"""^ ^"^ supervision measure for artain types of offender after release from ( 

- as a means of monitoring the Internal movements of offenders In prison and/or within the 
perimeters of open prisons; ' wimin cne 

- as a means for protecting specific crime victims from individual suspects or oflfendere. 

In some jurisdictions, where electronic monitoring is used as a modality of execution of a orison ^ 
sentence, those under electronic monitoring aro considered by the auttioritiSIS^brprisJnens 

In some jurisdictions, electronic monitoring Is directly managed by the prison, probation aoencies 
police services or other competent public agency, while In others it is imolementS by priJSte 
companies under a service-providing contract with a state agency. ncea oy p. ivace 

In some jurisdictions, the suspect or offender carrying the device is required to contribute to the costs 
of its use, while in others the State alone covere the costs of electronic monitoring 

In some jurisdictions electronic monitoring may be used in the case of luvenile suso^ anri 
offenders, while in othere the measure is not applicable to juvenHes. ^ 

"Suspect" means any person who is alleged to have committed or who has been charaed with 
having committed a criminal offence but who has not been convicted of It "'^^^ witn 

"Offender" means any person who has been convicted of a criminal offence. 

"Agency providing electronic monitoring equipment": usually a private company which ^ 
produces, markets, sells, rents and maintains such equipment. "^mpany wnicn 

"Agency responsible for supervising persons under electronic monitoring": a public aaencv or 
a private company which is entrusted by the competent authorities to supervise the krcaSon , 
movement or specific behaviour of a suspect or an offender for a spedfled period of tiir^ ^ 

"Probation agency';: a body responsible for the execution in the community of sanctions and 
measures deflnea Jjy law and imposed on an offender. Its tasks indude a range of activities and 
Interventions, wli ch Involve supervision, guidance and assistance aiming at tSe sodal Ind^lon of 
offenders, as well as at contributing to community safety. It may also, depending on tt^S^al legal 
system, Impiement one or more of the following fundlons: providing Information and ad>JoB to ^ 
judidal and other dedding authorities to help them readi informed and just dedslons; providL 
guidance and support to oi .enders while in custody In order to prepare their release and resettiimenf 
monitonng and assistance to persons subjert to eariy release; restorative justice intervenS^' and 
offering assistance to victims of crime. "ve justice incervencions, and 

A probation agency may also be, depending on the national legal system, the "agency responsible for 
supervising persons under electronic monitoring". icaMunwoie ror 

III. Basic principles 
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1. The use, as well as the types, duration and modalities of execution of electronic monltorlna In the 
framework of the criminal Justice shall be regulated by law. •e«ronic monrconng in the 

jud?dal rellew^ """"'^ °' ^'^""^"'^ monitoring shall be taken by the Judiciary or allow for a 
n;t^wlden1ts*^?e"^ monitoring Is used at the pre-trial phase special care needs to be taken not to 

4. The type and modalities of execution of electronic monitoring shall be proportionate in terms of 
duration and Intrusiveness to the seriousness of the offence alleged or commltt^ shal tate^^^^^ 
account the individual circumstances of the suspect or offender f nd IZe regulariy ro^^^^ 

5. Electronic monitoring shall not be executed In a manner restricting the rights and fl^oms of a 
suspect or an offender to a greater extent than provided for by the decision IrrSpilng it 

6. When Imposing electronic monitoring and fixing its type, duration and modalities of PYw^H-mn 
account should be taken of Its Impact on the rights and Interests oP4Z^,n6md^^°^^ 
place to which the suspect or offender Is confined. ^ "® 

7. There shall be no discrimination in the imposition or execution of electronic monitoring on the ^' 
grounds of gender, race colour, nationality, language, religion, sexual orientatlonTrtl«l or oSer 
S«o'n" '°" °' ^ ' ^l**^ ^ "««onal minority or phyS or mental 

r/oiiirt^rn^r^^^^^^ 

9. Where private sector organisations are Involved In the Implementation of decisions imposing 
elertronic monrtoring, the responsibility for the effective treatment of the persons conceS 
authorSes international ethical and professional standaiSs shall remain wftil public 

10. Public authorities shall ensure that all relevant information regarding private sector involvement in 
the delivery of electronic monitoring Is transparent and shall regulate the access to it by the publfc 

11. Where suspects and offenders are contributing to the costs for the use of electronic monitorinq 
the amount of their contribution shall be proportrionate to their flnandal situation and shSl be 
regulated by law. 

12. The handling and shared availability and use of data collected in relation to the Imposition and ^ 
Implementation of electronic monitoring by the relevant agencies shall be specifically regulated by 

responsible for the implementation of decisions related to electronic monitoring shall be 
sufficient in number and adequately and regulariy trained to carry out their duties efilcientiv ^ 
professionally and in accordance with the highest ethical standards. ITielr training shall covei-data 
protection issues. " """" 

14. There shall be regular government inspection and avenues for Independent monitoring of the 
agencies responsible for the execution of electronic monitoring In a manner consistent witti national 
law. 

IV. Conditions of execution of electronic monitoring at tlie different stages of the criminal 
process 

1. In order to ensure compliance, dlfferenl measures can be implememed In accoirlance with national 

ma"'S " "-<^" ™' 

2. The modalities of execution and level of Intrusiveness of electronic monitoring at the pre-trial staae 
shall be proportrionate to the alleged offence and shall be based on the properly assessed risk of the 
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SitthgTnew ^^^^ """^ """^ '^"'"^ ' ^"""^ ^-^^ '° P^WIc orter or 

3. National law shall regulate the manner In which time spent under electronic monltorinq suoervision 
at pre-trial stage may be deducted by the court when defining the overall duraZTanv final 
sanction or measure to be served. uuiauun m any nnai 

4. Where there Is a victim protection scheme using electronic monitoring to supervise the movements 
of a suspect or an offender, I Is essential to obtain the victim's prior consent and evVr/eflS? shTt^ 
made to ensure that the victim understands the capacities and limitations of the technologj 

5. In cases where electronic monitoring relates to exclusion from, or limitation to, specific zones 
efforts shall be made to ensure that such conditions of execution are not so restrlrtlvras tlTe^^ a 
reasonable quality of everyday life in the community. resinccive as to prevent a 

6. Where substan^ abuse needs to be monitored, consideration shall be given to the respective 
intruslveness and therapeutic and educative potential of electronic and traditional app^E^S when 
deciding which approach Is to be used. appiuagnes wnen 

7. Electronic monitoring confining offenders to a place of residence without the right to leave it should ( 
be avoided as far as possible in order to prevent the negative effects of Isolation, in «seTlDe2?n 
lives alone, and to protect the rights of thirt parties who may reside at the same plaS 

8. In order to prepare offenders for release, and depending on the type of offence and oflender 
management programme, electronic monitoring may be used to Increase the number of individual ( 
cases of short-term prison leave that are granted, or to give offender the possibility toWrk o^^^^^^ 
prison or be given a placement In an open prison. ouisiae 

fts du^aSTn s?^^^^^^^^ " ^" ~" °^ ^ P^'-" -^'^ case 

10. Electronic monitoring may be used. If needed, In case of eariy release from prison. In such a case 
its duration shall be proportionate to the remainder of the sentence to be sefved. 

11. If electronic monitoring Is used, if needed, after the prison sentence has been served as a oost- 
release measure, its duration and Intruslveness shall be carefully defined, in full consideration of Ite 
overall Impact on former prisoners, their families and third parties. 

I. Ethical issues 

1. Age, disaijility and other relevant specific conditions or personal cirtumstences of each suspect or 
offender shall be taken into account in deciding whether and under what modalities of execution / 
electronic monitoring may be Imposed. «*ci.uuuii ^ 

2. Under no circumstances may electronic monitoring equipment be used to cause intentional physical 
or mental harm or sufi'ering to a suspect or an ofl'ender. , 

3. Rules regarding the use of electronic monitoring shall be periodically reviewed in order to take into ( 
account the technological developments in the area so as to avoid undue intruslveness into the 

private and family life of suspects, ofl'enders and other persons affected. 

I. Data protection 

1. Data collected In the course of the use of electronic monitoring shall be subject to specific 
regulations based on the relevant international standards r^ardlng storage, use and sharing of date. 

2. Part:icular attention shall be paid to regulating strictly the use and sharing of such date in the 
framework of criminal investigations and proceedings. 

3. A system of effective sanctions shall be put In place In case of careless or Intentional misuse or 
handling of such date. 

4. Private agencies providing electronic monitoring equipment or responsible for supervlslna persons 
under electronic monitoring shall be subjected to the same rules and regulations regarding handling 
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of the data In their possession. 
I. Staff 

1. All relevant rules of Recommendation Rec(92)16 on the European rules on community sanctions 
and measures, of Recommendation Rec(97)12 on staff concerned with the lmple3tetion of 
sanctions and measures of Recommendation CM/Rec(2010)l on the Council of Europe Probation 

• StrtStS blaS^^^ °" Pn^nl^tlch 

2. Staff shall be trained to communicate sensitively with suspects and offenders, to Inform them In a 

^S^cS-of ^eSS mo*C ""^ '"'^ "^-^ used ,„ tt» 

4. In estebllshing electronic monitoring systems, ooi^aeratlon shall be given to the resoecUve merits 

e^i?rd'^n"rhLirr,ri:^^^^^^^ 

6. Staff shall be trained to Install and uninstall technology and provide technical assistance and ( 
support In order to ensure the efficient and accurate funcboning of the equipment. 

t: Work with the public, research and evaiuation 

1. The general public shall be informed of the ethical and f-*»rhnni«viicgi * 

electronic monitoring, Its effectiveness. Its purpose and its' value as a mSnsTf ^^rctlng t^^ libertv 
of suspects or offenders. Awareness shall also be raised regarding the fact that electronic monlS 
cannot replace professional human Intervention and support for suspects and ofltendere. 

2. Research and independent evaluation and monitoring shall be carried out in order to help national 
authorities take informed decisions regarding the ethical and professional aspects of the use of 
electronic monitoring In the criminal process. 
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1192 Meeting, 19-21 February 2014 

10 Legal questions 

10.1 European Committee on Crime Problems (CDPC) - 

c. Draft Recommendation CM/Rec(2014)... of the Committee of Minlstere to member States 
electronic monitoring 
Draft commentary 

Item to be prepared by the GR-J at Its meetfng on 11 February 2014 



on 



I. Scope 

Electronic monitoring has been used In Europe since the 1990s and continues to expand. It Is 
predominantly been used to enforce curfews and home detention but newer technoloales are 
emerging (e.g. GPS) which can monitor the behaviour and movements of suspects and offenders as 
we I as help create and monitor exclusion zones. Different countries have developed their own 
legislation and policy on electronic monitoring and the European Organisation for Probation (CEP) has 
sustained a significant dialogue about electronic monitoring witii European probation servici 
promoting the development of European rules In this area. 

Many understandable fears have been expressed In relation to tills surveillance technology and many 
European probation services have been concerned of tiie need to emphasize that tiie te<?inoloav 
snouid never oe usea as a replacement for constructive professional relationships witii susoecte'and 
offenders by competent staff dealing with them In the community. It is Important to stress In^is 
respect that probation helps develop a person's Internal control, i.e. helps a pereon develop riiSance 
to aggression, violence and crime, while electronic monitoring is used to help the external conSTn 
a person by the competent authorities. As such electronic monitoring can also be an efficient 
dissuasive tool for the period for which It Is used. 

Electronic monitoring Is specifically referred to in Recommendation Rec (2000)22 on improving tiie 
Implementation of the European rules on community sanctions and measures as a means of 
enforcement of community sanctions and measures and more specifically curfew ortlere The Coundl 
of Europe Probation Rules also contain rules related to electronic monitoring (Rules 58 and 59) 
Nevertheless the 16th Conference of Directors of Prison AdmlnistraHon,(CDAP) (Strasboura 2011\ 
specifically requested the Council of Europe to develop more detailed eOiical and professional 
standards regulating the use of electronic monitoring In the criminal justice process The present 
Recommendation contains basic standards but the Coundl of Europe member States are encouraaed 
to go beyond the recommended principles in order to ensure efficient and human rights based use of 
electronic monitoring. 

II. DefinitSons 



The definition of electronic monitoring is broad and general as this is not a single technology In 
Appendix Ito the commentary you can find a descriptive list of tiie currentiy used fomis of electronic 
monitoring. As the technologies are rapidly developing this list cannot be considered to be exhaustive 
The definition also refiects In general terms the stages of tiie criminal process during which eledronlc' 
monitoring can be used. Following the specific Instruction of the European Committee on Crime 
Problems (CDPC) the recommendation does not prescribe what national legislation should be in this 
respect, it only emphasizes the 

basic principles which should underpin such legislation. In addition it does not deal with ttie use of 
electronic monitoring Inside prisons. 

As stated, eledronlc monitoring may be used at all stages of tiie criminal process. It can be used as a 
tool to ensure home arrest, implementation of a community sanction or measure, or It can be used as 
a stand-alone measure (for example it is used in the United Kingdom as a tool to keep certain 
violentiy behaving persons away from public gatherings and demonstrations , for example away from 
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football matches). 

. Electronic monitoring may be used to prepare prisoners for release while they are still In prison, for 
example when tiiey are on a prison leave or are working outside the prison perimeter or are 
requested to attend meetings with their soda! worker, future employer or probation officer outside 

prison ■ 

Electronic monitoring may also be used ds a tool for controlling the whereabouts or behaviour of 
offenders released from prison eariler under certain conditions (for example to particloate In trainlna 
or undergo treatment for specific addictions, ete.) paracipare in training 

Electronic monitoring may also be used to control the whereabouts of certain types of offenders who 
have served their prison sentence (for example serious sex offender). orre„aeis wno 

In some Jurisdictions (like Belgium and France) electronic monitoring Is considered by the legislation 
to be a modality of the execution of a prison sentence and those under electronic monitoring are 
considered to be prisoners and are dealt with accordingly. 

In the United Kingdom there Is currently a tendency to allow the same private companies (woridng 
t under tender procedures) to run private prisons, to supervise pereons under electronic monitoring: to 
provide prison escort: services and also (only recently) to run Interrogations. It should be notedTat 
Important ethical issues arise as a result of this which should be carefully considered. 

In some jurisdictions, such as In France and Belgium, electronic monitoring is considered to be a 
( modality of execution of a prison sentence and therefore specific provisions regarding Its execution 
are contained in the court Judgment. Hence those under electronic monitoring are considered to be 
prisoners and their number is Included in the overall prison population. The reality of their experience 
rnay be more in<e that of an offender under supervision In the community but the regulations to which 
they are subject are those pertraining to prisoners In general. This means for example that non- 
compliance with the requirements of electronic monitoring can mean that they will be recalled to 
prison without any Judicial Involvement. 

In some countries electronic monitoring Is managed by the penitentiary services (France and 
Catalonia), [n others by the probation services (Belgium, I5enmari<, the Netheriands, Switzeriand, 
Turkey), or Jointly by the probation and police services (England and Wales and Sweden) In other 
countries other competent state agencies deal with electronic monitoring, like the Ministry of the 
Interior (Italy) and In the case of juveniles by youth justice services (England and Wales, Sweden). In 
some countries whiie overall management is reserved for public services electronic monitoring is 
Implemented by private companies under a service-providing contract (Italy, United Kingdom) In 
Austria, in Baden-Wurttemberg (Gennany) and in the Netheriands the electronic monitoring Is 
implemented by the probation service which Is run by an IM60 under a contract with the Ministry of 
1 Justice. In the Russian Federation electronic monitoring is Implemented by Institutions executing 
penal sentences. 

It should be underilned that the rules contained in this Recommendation are addressed to the 
national authorities as well as to ail competent public agencies, associations, private companies and 
( persons involved in the execution of electronic monitoring. 

In the majority of the Council of Europe member States It Is the state which covere the cost of the 
use of electronic monitoring. In some countries the suspect or offender contributes to the costs for its 
use (Sweden, United Kingdom), The original rationale for this latter case was simply to cover 
equipment costs but from the outset Sweden used the contribution to suppori: a victim-compensation 
fund which helped to win public legitimacy for electronic monitoring. Whatever the rationale behind 
such a financial requirement It has to take Into account theoffender's capacity to cover costs and In 
order to respect the principle of equality of treatment It has to provide for situations when a suspect 
or an offender Is exempt from paying costs.^ 

Few countries use electronic monitoring for juveniles, the rest consider that this tool is not applicable 
to juveniles. It should be noted In this respect that the Council of Europe has consistently reminded 
the national authorities of its member States that juveniles In conflict with the law are vulnerable and 
should be treated differently from adults because their personality and maturity are still develooina 

iii^iciw.^ II lu^. v^iiwiwii iiicLiiuua LFQocu uii cuuuduon, training ana increasing motivation should be 
used systematically. Where electronic monitoring is used for this group careful Impact assessment of 
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this tool Should be done before and during Its use In order to better adapt Its length and intruslveness 
on the Juveniles and their families and third parties. Efforts must be made to combine this measure 
with other Interventions aimed at developing the juvenile's personality and capacity to resist 
Involvement In crime. 

III. Basic principles; 

Rule 1 

As In the case of the European Prison Rules and the Council of Europe Probation Rules the term "law" 
Is used here as a general term which refers to any national legal text regulating questions related to 
electronic monitoring (laws passed by national parliaments, governmental legislation, by-laws 
regional and Internal rules, etc.). This Includes policy documents which expand upon the legal' 
provisions, and In respect of electronic monitoring, partly because of its technical and, in some 
Instances Its procedural complexity, these texts can ttiemselves become complex documents of which 
the meaning may not be transparent to all relevant stalceholders. Effort must be made to prx)perlv 
explain the technical aspects and practical Implications of electronic monitoring to sentencing 
authorities which may be otherwise unfamiliar with Its technical capacities and Its social Impact and 
may therefore underestimate or, more rarely, overestimate Its potential as a Judicial or administrative 
Intervention. It Is equally Important that prison, probation and police staff involved In the execution of 
electronic monitoring understand what it entails and that suspects and ofifenders understand what 
compliance with electronic monitoring requires, and what would constitute non-compliance. It is l^ft 
to the national Jurisdictions to decide In which way specific regulations should be constructed. What is 
of primary Importance Is the legal clarity and the need to provide the persons aflfected with legal ' 
guarantees and means for appeal against decisions which may Infringe their rights. 

Rule 2 

It is left to the national Jurisdictions to regulate In which ways decisions imposing or revolcing 
electronic monitoring are taken, i he Imposition may be Integrated into a court judgment, may be 
decided by a prosecutor, by a Judge entrusted with the execution of sanctions or measures by a 
prison or a probation agency. What Is Important here Is that in cases where a decision is taken by an 
administrative body, Including prison and probation servlres, effective Judicial review Is available to 
the persons concerned. Judffcial review may be undertaken by a specific judicial body, a parole board 
or an ombudsman - where parole boards themselves make or revoke an order involving electronic 
monitoring, their decisions should In turn be reviewable by a judicial authority. It should be noted that 
in most European countries electronic monitoring Is combined with other probation sanctions or 
measures which are imposed by the Judiciary at the pre-trial or sentencing stage while in a number of 
electronically monitored early release schemes both the decision to grant It and the decision to ortler 
recall is administrative in the first Instance rather than Judicial. 

Rule 3 

Due to the effect electronic monitoring has on the restriction of personal liberty, it Is usually used as 
an alternative to cases when a suspect should be in pre-trial detention. In some jurisdictions, at the 
pre-trial stage, It may also be used as a way of executing home arrest, a curfow ofxier or a prohibition 
to leave a certain place or country. There is always a risk of net-widening^ with electronic monitoring 
particularly when It is used as a stand-alone measure, partly because there is no consensus across or 
even within Jurisdictions, as to the risk-level of suspects on whom It should be most appropriately ' 
targeted. Although research shows clearly that the experience of eledronlcally monitored curfew or 
home detention can be an onerous experience for suspects and their families'*, practice shows that it 
has been used on people who pose only low risk, merely because It is perceived as a useful additional 
form of control. In particular, In some pre-trial cases, the judiciary has prescribed elertronic 
monitoring to suspects who would not normally be remanded in custody because they do not present 
a risk of flight or of interfering with the course of Justice. This Is not to be encouraged, either at the 
pre-trial (or indeed sentencing) stage, particularly in view of Its cost and intruslveness. 

On the other hand In some countries where suspects may have some difficulty coping with the 
onerous nature of the electronic monitoring experience, "ball support projects" have been used to 
provide help and assistance to suspects and their families, and this practice may increase the use of 
electronic monitoring at the pre-trial stage on suspects who may otherwise be considered more 
appropriate for remand in custody. 
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Rule 4 

The meaning of proportionality In a sanction Involving electronic monitoring Is complex, because the 
technology can be used In very flexible and variable ways, In different legal frameworics and In 
conjunction with a range of measures. All of these affect the way an Individual offender experiences 
this sanction or measure. The overall duration of the sanction Is cleariy Important to proportlonalltv 
(and the maximum needs to be specified In law), but the intensity, onerousness and punltiveness of 
the experience can vary considerably depending not only on how long It lasts, but as crucially, on how 
electronic monitoring is deployed on a day to day basis. The radio frequency electronic monitoring 
which Is used to enforce curf^ews and home confinement need not be applied for a fiill 24 houre- a full 
day and night on electronic monitoring is arguably more punitive than an overnight curfew whidi is 
restricted by law to a 12 hour maximum, and may In practice be even less. It is technically and 
therefore legally possible to vary the hours of a curiiew on different days of the week, fitting them 
around a person's hours of employment during the week, or making them longer on a weekend, for 
©cample. The longer and more intensive the dally burden of elertronlcally monitored confinement Is 
the harder a sanction of long duration may be; It may be that a short: period of complete confinement 
(up to three months) Is more bearable than a long one (for 12 or more months), and that the longer 
a sanction of electronic monitoring lasts the more desirable It Is, If continued compliance Is to be 
expected, for the daily hours to be flexible. Which of these Is more proportionate to a particular 
offence - a short Intensive sanction or a longer, less Intensive one - Is a matter for consideration In 
different Jurisdictions. 

With diflierent modalities of execution of electronic monitoring, the question of proporOonallty 
becomes more complex. Is continuous GPS tracking of an offender's movements for several months 
more or less onerous than the same period under electronically monitored home confinement? Is the 
Imposition and monitoring of exclusion zones but without continuous monitoring of one's general 
whereabouts a less intrusive use of GPS tracking - or a greater one, because of the restriction it 
imposes on a citizen's use of public space? Decisions to Impose electronic monitoring - parOcuiariy 
GPS tracking - may not In the first Instance be governed by considerations of proportionaiitv Public 
protection and the practical effect that different modalities of electronic monitoring may have on 
reducing offending are also to be considered by the sentencing authorities. The determining of the 
legitimate limits of these interventions - their proportionality In relation to particular oflfenoes and 
offenders - an understanding of their actual restrictlveness, and the degree of onerousness that it 
would impose on them, bearing in mind their family and employment drtximstances Is essential. 

Rule 5 

The decision which prescribes electronic monitoring needs to define the purpose of its use and to 
tailor the restrictions it imposes. Including Its duration, to this purpose. If - as It should be' - the 
general purpose of electronic monitoring when used in a sentence or as an element in a prison release 
programme Is to help with reintegration and desistanoe, it should not be executed in such a way that 
restricts the possibility of the offender having access to appropriate and relevant services or 
benefitting from those aspects of community life that can act as Incentives to good dHzenship and 
iaw-abidingness. The agency which executes electronic monitoring must connect the overall duration 
of electronic monitoring, the daily time a person needs to spend at home, and/or the size of any 
Imposed exduslon zones to broader reintegration purposes, and this connection must be made 
apparent to the offender. Electronic monitoring is not an inherently reintegrating measure in its own 
right, but it can afford opportunities to an offender to partldpate In and benefit from such measures. 

Where electronic monitoring Is used at the pre-trial stage with unconvicted persons, reintegrating 
considerations may be wholly absent, and there may be less Incentive to give offenders access to 
opportunities and resources In the community which may be helpful to them. Some European 
schemes do Impose electronically monitored home confinement for twenty-four hour periods at the 
pre-trial stage and It may well be that that the judiciary would not use them as an alternative to a 
remand in custody unless the measure was so restrictive. Such schemes permit "authorised 
absences" (usually at the discretion of an administrative authority) in spedfted drcumstences (for 
example, medical emergencies or family funerals) but these may not necessarily be enough to enable 
a suspect to maintain the kind of ties to the community that his/her long-term well-being and 
deslstance may require. Electronic monitoring can be used merely to create an expertence of 
confinement, replicating that of Imprisonment but in more congenial sunx)undings, and alongside 
one's family, and at lower cost to the state, but this is not the best use of it, given Its much greater 
potential to add an element of oversight an controlling to suspects (and offenders) who might 



https://wcd.coeJrit/VlewDocj5p7ld=2150953&Slte=CM&BackColorlnternet=C3C3C3MackCbloi1ntranet-EI»021fflad{^^ 



Slda4avl9 



committee of M,n.st.« - European Commit... on Crime Problems (Ctates on electronic monitoring .Oraft commentary (im me«lng] 2015-04-12 14.^5 

Otherwise be leading constructive lives In the community. 



Rure6 



suspecVoffienders likely impact on these othKS^S;^^ „ , 

(which means the monitored pei^n ce" ^ Jg^iS^lT^ tLTeliS'Z;?'^ ""T 
possibly monltortng ,t another address, have to'b. ^S^J^t^T^'^r^'Sri'^T' 
Other family members do become Involved In the susoect/offendPrQ mnfi™««i5 4. i . 

Offender is prohibited from doing, making special efforts to makp «!iira frhaf ^hl J^t.l 1. 
home in time for their curfew. Monltored%?eSte maX tKS Se^ 

children In their gardens (If this Is beyond the range of the monltorliS unS ??h«r u 

may curtail their own social lives, and stay Indoors lust beraSe oS;^^ ^T"^ ""^^^ 

and they do not wish them to feel Isolated, or resInK t^Telr^fr^^^^ 5?'^!'' 

home can affect the quality of the monitoring ex^eriS!:l^*d n^^^^^^^ 

able to avoid each other even when tensions arise; the onus is always on the rtherhonSJLwfJc^^^ 

step outside and go elsewhere to cool down, because the offender wlH be In vioteSn? ?f S^^^^^^ 

It. These are all further masons why electronic monitoring JhTJ^d nSjde^^^^^ 

persons to their home for 24 hours a day - this Is a burden on femllleL tSiSf nL.?J =f ^ f . 

maybe more, than It Is on offender, and as such may be 2o4S^nfa^^ '"'^ 

recognition of the domestic tensions which may be caW^rmtansK b^ fti ^nfln^^^^^^^^ of 

electronic monitoring, many Jurisdictions do provide support to families to hdo them fhmnnh 

experience, and It Is In the Interests of judicial and penal authoS o p^^^^^^^ 

these living arrangements from breaking down. possioie. 



Rule? 



This rule is a general non-discrimination rule following Art 14 of the Eumnpan rnnt/onH«« u 

Rights (ECHR) and a number of other relevant lntema«o!JaNe^aKTaL^^^^^ 

need to prohibit any discrimination based on the listed ground. In addition to^tWs Sere mav Hp 

a need for positive discrimination In some cases fsee Rule 27 below^ RpnarwTnn^^ S ^ , 

the basis of mental condition the Rule recommendsiha? per^^^^^^^ S dLTei^'SoT^^^^^^^ 

automatically excluded from being eligible for electronic monitoring 



Rules 



( There Is adequate If not definitive research evidence to suggest that electronic monitoring suppresses 
crlrrilnal behaviour during the period people are subjected to it but not beyond it.6 This Is constetenr 
with an understanding of deterrence - electronic monitoring increases the risic of deSonThe? 
violations occur, and also the risk of further punishment. If deterrence and mmedlate^^^ 
prevention Is all that Is desired - for example keeping convicted fborairhoS awayl^m^^ 
on evenings and weekends - then stand-alone electronically monitored curfev^ SuirbeS bu??f1 
is desired to reduce hooligans' general propensity to violence, then an IntervenHon d^ignSto 
Change behaviour is also needed. There is evidence too that it Is better suited to medfum and higher 
risk offenders than to those of a lower rlsk7. Location monitoring technology cannot In itself brino 
about a change o attitude or behaviour in the way that a number of probaHon inlStiv^ and 
programmes dealing with offending behaviour are designed to do. Some evidenrsuggeste ttiat 
wearmg a monitoring dev ce can have a "shaming effect" but by Itself this Is Insuffident to Wng 
about long-term change If reintegration and desistance are to be achieved electronic rnoSltoring 
must be used in conjunction with measures which can accomplish this, tailored to individualSder^' 
circumstances (drug treatment, alcohol treatment, anger management, employment skSis Sna 
helping with finding jobs and shelter, etc.8). it is not Ideal to regarxJ electronic monitoring merely 'as 
"the punishment part" of a multi-component sentence which also has reintegration elemente! but In 
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some Jurisdictions this Is how It Is understood, and It serves to nr»ake community supervision 
legitimate with the public In ways that may otherwise be harder to achieve. It Is better If electronic 
monitoring Is Itself tailored to support reintegration Initiatives - confining people to home at Sc 
times when they have been known to offend. Canadian reseairh, albeit with a small sample of^ople, 
showed In the early days of electronic monitoring that It could help stabilise the lives of oflfendere who 
would otherwise not have completed rehabilitative programmes, and who thereby get benefit from 
them^. 

Rule 9 

Commercial organisations In the private sector are Involved In the provision of electronic monitoring 
to a greater extent than In other forms of community supervision, at the very least as technoloov 
manufacturers, and sometimes as full service deliverers (fitting monitoring devices, running a 
monitoring centre). They are usually procured by a process of competitive tendering and invariably 
contracted to state agencies, not necessarily central government. It must be underetood that public 
authorities remain fully responsible for protecting the rights and freedoms of offender and for public 
safety whoever IS entrusted with the execution of penal sanctions or measures, and however the 
contract Is constituted (see also Rule 9 of the Council of Europe Probation Rules and Rule 71 of the 
' fu'^^^u f "I'S® ^!'''^^^- "^^^ ^ question of democratic accountability, of quality of service to 
the public, and of ulHmate responsibility for the respect of human rights. If, for whatever reasonVa 
commercial organisation defaults on the service It has been contracted to provide, the public 
authorities must take action to remedy the situation. 

Rule 10 

H-ansparency of operation, and the regular publication of accurate penal and Judicial statistics in 
which the use of electronic monitoring both as an alternative to Imprisonment and as part: of 
community sanctions or measures can cleariy be seen is essential for effective governance It is also 
important to be transparent about the costs (and cost-effectiveness) of electronic monitoring both 
regarding equipment and service provision, In order to make valid comparisons with the cost- 
effectiveness of other penal measures, and to ascert:aln what cost savings. If any, electronic 
monitoring has delivered. Financial auditing and auditing of the quality of interventions are necessary 
to achieve this transparency. Commercial confidentiality, often claimed as a consequence of 
competitive tendering arrangements, cannot be regarded as a valid ground for a lack of transparency 
The public has the right of access to all such information in a manner regulated by law. 

Rule 11 

Where a suspect or offender is required to make a contribution to the costs of his or her being 
monitored the maximum daily amount should be set by law, and the offender's capacity to pay should 
be income-tested and related to his or her domestic circumstances, and the Impact that such costs 
may have on these. There should also be an absolute limit to the overall amount paid, in order to 
limit the liability of offenders who are on electronic monitoring for long periods. An inability to pay a 
contribution should not be considered a reason to deny a suspect or an offender the opportunity to be 
given electronic monitoring. There should be schemes allowing indigenous suspecte or offenders to 
also be granted electronic monitoring. 

In addition the rationale for the payment should be transparent to the public and to offenders 
themselves In order to be understood and accepted. For example Sweden requires a financial 
contribution of 5 euros per day in its Intensive Supervision with Electronic i^lonltoring (BEM) scheme 
but this is not to cover part:ialiy the costs of the equipment or the service. The money is paid into a ' 
victim compensation scheme. This has helped win and sustain legitimacy In the eyes of the public for 
electronic monitoring as a sanction support:ing crime victims^°. 

Rule 12 

It is in the nature of electronic monitoring systems, particularly GPS tracking systems, to generate a 
great deal of computerised information, more so than other forms of community supervision. As such 
legal and professional choices need to be made as to which agencies (Including technology ' 
manufacturers) need to have which information and in what form, and also which Information is to be 
used for routine .monitoring purposes, and whichi can be used In exceptional circumstances. Data on 
offender's names, addresses and offences can be encrypted into number strings in such a way as to 
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ensure that operative staff In monitoring centres do not know the Identltv of the oerson «thw«w 
monitoring, even though they can make precise records of their mS^eSrnd^aS Th^^^^ '° 
tSf^J^n^ll^ criminal justice agencies, which can use this InformattonTn Sfec^^ 
work with offenders. It may however, be decided In law that not ail Information about annS^HfJc 

rXr'^K ^ ^ " ^'^^^P'^' to P^batlon 4rSr than^^^^^^^^ 

all whereabouts, In real-time or retrospectively, the only Information they need to have 

should concern the violation of exclusion zone perimeters. Data on whereabouts remain storprf m 
computer, however, and the police may And such data useful, as a meanfofJSatt^^^^^ 
offender at a newly-committed crime scene or Incriminating or exonerattng hSSThlr Uw^^^^^ 
specify the circumstances and procedures in and through which the police cara^i^fsudTdTte i^w 
s^T^'Ifes?^.;e5: '"^^ """^ ''''' '^"'^ ' '^'^^'^ off^dl^s Item^^^^ 



Rule 13 



This Rule carries a similar message to Rule 10 of the Council of Europe Probation Rule^ and "uh 8 of 



Rule 14 



This Rule mirrors Rule 15 of the Council of Europe Probation Rules and Rule 9 of the Eurooean Prison 
Rules. It is important to have government Inspection and Independent monitoring o^e a^e^^^^ 
responsible for the execution of electronic monitoring at regular Intervals. It is essentlaf f2 the 
reporte of these agencies to be publicly available. In some ?ases InsSn maXTnte^^^^ 
earned out by the ministry responsible for electrenic monitoring, in ?therX7lt mfy bTSn^^^^ 
by a separate governmental body (e.g. an Inspectorate) but this should not orecludrthV oo««S nf 
allowing fully independent monitoring frem apUed non-govemmeTl J^irtelmSS 

ill;™*""*'"* °' °' electronic monitoring at the different stages of the criminal 

process 

Rule 15 

l^ost jurisdictions require a suspect or an offender to forrnaily consent to the Imposition of 
community-based sanctions or measures, including those In which electronic monitoring is used 
Other jurisdictions have established dissuasive sanctions for ensuring compliance ^ml iuriSfrHnnc 
have different rules for different community-based Intervention prograZS ^EnS anfS^^^ 
for example, formal consent Is not required where electronic monitoring is impo^d V j^rt of a 
community sentence, but is required to be given by short:-term prisoners who are eligible for eariv 
release on e ectronic monitoring (in fact not all do consent to or Volunteer" for It. pilfelrina i^^ 
remain m prison;, in many countries the suspect's or the offender's willingness to oo-operate7n 
practice Is considered to be an important element for the success of the measure. The giving of 
consent to supervision In the community by an offender has traditionally been understood by courts 
and probation services as a preliminary sign of commitment and willingness to accept the terms of 
such supervision, and a lllceiy Indicator of future compliance. Such signs and Indicator do matter In 
respec of electronic monitoring, but there Is, in addition, a simple practical sense in whldiS^ 
technology will not work to ensure compliance unless the ofifender/suspect agrees to abide bv 
regulations which make monitoring possible, and co-operates with its imposition. There is liSe value 
in engaging the expenses (staff time, travel time) of fitting a tag to a person - even ifhi J^l 
allows this - if he or she has declared from the outset that they have no intention of remaining 
indoors during required periods of curi=ew or home detention, or that they will cut the tag off at the 
eariiest opport:unlty. In the case of GPS tracking an offender/suspect is required to returS home and 
remain Indoors In order to charge the battery which powere the monitoring equipment, without which 
it would not function; this requires a degree of active co-operation on the part of the r^ionrtored 
person that simpler radio frequency electronic monitoring does not require. Charaino mav bP tw,..imH 
on a oaiiy oasis, duc as tne quality of batteries In electronic monitoring devices Ir^iproves (and tette?v 
strength increases) it may become less frequent than this. In recognition of this aspect of elecfronk: 
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monitoring, some of the companies which manufacture this technology aptly refer to It as "partldDant 
dependent". 

Rule 16 

There should be no presumption that electronic monitoring needs to be used routinely at the pr«-trlal 
stage. It Is Important to avoid Its net-wldening as many suspects - unconvicted and technically 
Innocent - can safely be released Into the community pending trial (into their homes or sometimes 
Into specially designated hostel accommodation) without Intrusive and controlling forms of 
surveillance. If necessary, some can be monitored by means of reporting to police stations at 
specified Intervals and times. Some can be monitored at night by police-enforced curfews - random 
visits to the suspect's home to check whether they are Indoors as required. In some jurisdictions 
social work support Is offered to pre-trial suspects in the community despite them not being 
convicted, purely on humanitarian grounds, to meet their or their families' manifest needs at a 
stressfijl time of their lives. Electronic monitoring may, In some jurisdictions, be perceived as a more 
cost-efficient, less labour-intensive means of enforcing curtiews or house arrest than police-based 
monitoring, especially for suspects living In remote geographical areas. Equally, it may simply be 
regarded as a practical equivalent of police-based monitoring, and co-exist alongside it. However a 
Jurisdiction decides to monitor suspects at the pre-trial stage - particulariy If electronic monitoring Is 
being considered - the execution of the measure should be proportionate to the risks (absconding re- 
offending, and Intert'erence with the course of justice or threatening public order) that it seeks to ' 
prevent. If there are less intrusive and more socially Inclusive means of preventing such risks or if In 
Individual cases no such risks are perceived, then electronic monitoring should not be used at the pre- 
trial stege. 

Rule 17 

The usual reason for Introducing electronic monitoring at the pre-trial stege Is to reduce the costly 
use of remand In custody for offences for which It is required or for susoects who nos** «prir>iic qJh 
well-founded risks, thus enabling more of them to remain in the community than wouTd otherwise" 
have been the case. While many suspects will appreciate the opportunity to avoid custodial remand 
and to remain with their families pending trial, those who anticipate a subsequent custodial sentenci 
have less of an incentive to accept a pre-trial period of electronic monitoring If the time spent on it is 
not to be discounted against that subsequent sentence. Some suspects prefer to be remanded in 
custody for this reason. It should be acknowledged that electronic monitoring is limiting one's 
freedom although not completely preventing the suspect from It. Some forms and modalities of 
execution of electronic monitoring are rather demanding and constraining for those subjected to the 
measure. Therefore some jurisdictions consider electronic monitoring as a modality of execution of a 
prison sentence and therefore deduct time spent under electronic monitoring from the overall time [to 
be] spent In detention. How much of the time spent on pre-trial electronic monitoring is to be 
deducted from the final time to be spent In prison or Is to be otherwise taken into account will 
depend, In any Jurisdiction, on the agreed sense of equivalence between time spent on monitoring 
and time spent in custody as well as on the specific modalities of execution in each individual case 
The procedure and way of calculation should be specified in law. 

Rule 18 

Individual victims of specific crimes (such as victims of domestic violence, stelking or sexual assault) 
can in principle be protected (in the framework of victim-protection schemes) by particular 
configurations of electronic monitoring technology, all of which enteil giving the victims an alami 
which they carry on themselves and which simultaneously informs them and the police If a particular 
tagged offender comes within defined radius of proximity. Experiments with radio frequency electronic 
monitoring used In this way, at the pre-trial stage, were undertaken in the USA, judged to be of 
limited efficiency , and for the foreseeable future all such schemes, including those that have already 
been developed In Europe, (Spain, Portugal and - imminently - Sweden) are likely to be based on GPS 
tracking. There are several different ways in which tracking can be used to protect victims, both when 
they are in their homes and also when they are mobile, but whatever system is chosen In a particular 
Jurisdiction, Its nature (size of exclusion zones, range of alarm-devices, likely speed of police 
response, etc.), capacities and limitations must be described and explained in advance to the victims 
so that they can appraise the benefits and risks of being protected in this way, for the victim and 
sometimes the children, and give their Informed consent to the arrangement. Effectively protecting 
the victim also requires agreed protocols among the agencies involved to ensure that the 
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suspecte/perpetrators Is not Inadvertently notified of his former victim's whereabouts, by beina 
warned to stay away from an area where they would not otherwise know the victim Is now Mno 
current evidence from the USA suggests that former women victims of domestic vIolemT 
notwithstanding a degree of anxiety at the ' 

outset, derive benefit from well-run GPS tracking schemes used to protect them at the pre-trial 
stage". It should never be understood that electronic monitoring is the only or best means for 
supporting or protecting victims of domestic violence: there are other ways of keeping perpefrators 
and victims apart and of discouraging aggressive behaviour that should also be used in *ls conteS. 

Rule 19 

Where exclusion zones are Imposed on the offender in the context of GPS tracking, their size and 
number warrante ethical consideration. A presumption should be made in respect of offenders under 
supervision In the community (as opposed to those who have been removed from it and ImDrisoned^ 
that they are entitled as citizens to the use of shared public space; indeed, it SeViSpKdT ^ 
them by Judicial and penal authorities to be of law-abiding behaviour, and their everyday paitSpation 
In ordinary social life, which Is held to facilitate their reintegration and deslstance. TemporanT 
exduslon from particular places can, nonetheless, be a useful means of crime reduction and victim 
protection. In urban areas with routinely dense traffic the police may daim that only lai^e exSn 
zones, of several kilometres diameter, are feasible as a means of protecting specific vicHms beSui 
once alerted to an offender/suspect's proximity to an exclusion zone perimeter they still need 
suffident time to travel to the victim's location and/or the offender's last known whereabouts This 
may be true, but is hardly desirable, given the amount of urban space, its facilities, and possible 
access to significant friends and relatives from whidi an offender would be prohibited In the case of 
convldBd child sex offenders, consideration should be given to the reasonableness or otherwise of 
pladng (at present, technically costly) exduslon zones around every school or park in a town or dtv 
that the offender might potentially visit; over and above the undertaking of appropriate risk 
assessments, the offenders' own view of what they would find helpfUl to resist temptation and sustain 
QGSistancG can De consiosrcu. 

The duration as well as the degree of exduslon from prohibited zones should also be considered with 
maximum periods regulated by law. In some countries the duration as well as the degree of exclusion 
from prohibited zones is fixed by the court In Its judgment and may be reviewed upon proposal from 
the body executing eled:ronic monitoring. In the Russian Federation the court passes the sentence of 
limitation of liberty and imposes certain prohibitions and restrid:lons. In accordance with whidi the 
penitentiary institutions apply eled:ronic monitoring, defining prohibited and exduslon zones for each 
sentenced person. The time span and prohibited zones may be altered by the court upon request 
from the penitentiary Institution administering electronic monitoring. Whatever the legal system 
consideration should be given, taking due account of the interests of victims and the society to ' 

( authorising graduated re-entry into exclusion zones, in order to moHvate the oflfender's comDliance 
with the principle of exduslon, to ameliorate its pains and Inconvenience and for the offender to 
demonstrate his or her reliability and trustworthiness as a period of supervision comes to an end 
Where offenders abide by exdusionary prohibitions, in the sense of not deliberately violating the ' 
perimeter, but must nonetheless travel across it by car or public transport in order to get to work for 

, indeed to any area from which they Is not exduded) they should forewam the authorises by phone of 
their intention to pass through it, so as to avoid false alerts being sent to protected victims and 
wasteful mobilisation of police resources. ' 

Rule 20 

The remote electronic monitoring of prohibited substance use is at present largely focussed on 
alcohol, although It Is possible that Illegal drugs may be encompassed by it In the near future TTiis 
represents a move away from mere location monitoring In the community - although a gr«at deal of 
control over a person can be achieved by doing that - towarxJs the direct monitoring of behaviour 
spedflcally in this case the prohibition of alcohol use in cases of alcohol-related criminal behaviour. 
Some Jurisdictions have had such a prohibition for a long time, and have used other, non-electronic 
means of enfordng them, e.g. urine testing. In deciding when and whether to adopt electronic means 
of monitoring alcohol use - whether in the context of home confinement or tracking movement or as 
a^stend-abne measure - the question of intrusiveness to oflienders, and the dignity of supervisory 
staff, is sharply posed - what Is more Intrusive, the periodic downloading of digitised data on alcohol 
Intake to a monitoring centre^ or the periodic giving of a urine sample in a probation office. In settling 
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such questions, the views and preferences of offenders and staff can leglOmatelv be taken into 
consideration - and It may well be reasoned that urine testing Is the ST^le,Z dinned 
rneasure when compared to electronic monitoring. It may also be the case that oflfenS as of 
the r Irivolvement m a wider treatment programme, find therapeutic and educXeTaSn Savlna 
their alcohol intake continually monitored, whether their aim Is abstinence or merel/iSucLd intake 
(moderate drinking). For some offenders, committed to deslstance, the wearinTof anlnktebraSlet 
may act as valuable Incentive to stay sober, and can thereby be int^rated iZ a rehabilltetivr^^^ 
programme without the ethical anxieties that often accompany the diSuSion on deSro^E 



Rule 21 



It Is preferable to think of electronic monitoring not as a means of creating "jail space" In the 
offender's home but as something akin to the partially restrictive nature of a i foriis of suS^lsion in 
the community which require attendance at particular locations at particular times and K s fe g 
probation offices, employment centres, community service sites) and which leave scope S 
necessary, for an offender/suspect to engage In gainful employment or in treatment or ^ucative 
programmes. This has psychological benefits for the offender - confining offender to S Sme for 
24 hours per day tor several weeks or months, requiring nothing more than passTve SiSvSh 
their confinement. Is hardly conducive to stimulating responsible attitudes in Hiem (pSs 2Sn^^ 

from home at least for part of a day relieves pressure on the other people with whom they share that 
home - otherwise the onus is always on the latter (the Innocent) to leaJe the home^an^when 
pressure and discord arises, simply because oflenders are not allowed to do so. In Enaland and 
wales, where, at both the sentencing and early release stages, electronically monltorS oirfe^^^ have 
smce their inception lasted for a maximum of 12 hou,^ per day (soon to be mc^sJd toThouS 
offenders do have "free time", as well as the possibility of ^authorised absences" (for medlral 
enrjergencles and farnlly funerals ete.) during curfew hours, other countries - Portugal^ pre-trial 
scheme and Sweden's "Intensive Supervision with Electronic Monitoring (ISEM)" demand tonger hou.^ 
of confinement and a low only "authorised absences". Regular employment (or training and 
education), and weekly participation In specified rehabilitative activities are required futures of 
SEM; the rest of the time the offender is under curfew, and electronically monitored. In some 
urisdic Ions, It Is only on the basis of extensive periods of daily confinement, with discretionary 
"authorised absences" that sentencing authorities are prepared to give electronically monitored 
measures and sanctions serious consideration. The prindple remains, however, the more electronic 
monitoring is used purely to enforce long confinement the less re-lntegratlve this a)nflnefnentis liLiv 
to be and tlie more difficult and demanding the experience becomes for the ^S^^arti^ho ^ 

of priso? ' ^"^^ ""'""^'^ *° ^""^ *® °^ keeping the oflender out 



Rule 22 



This Rule enumerates in a non-exhaustive manner ways of using electronic monitoring in the case of 
mprteoned offenders. The merit of such measures in the context of graduated release prt)grammls s 
Z:^!^^^ ^Z^TJ th^'^l °f :«^«s"rance and legitimacy to temporary releasTschemes 
about which Jie Public may otherwise have been more sceptical, making them difficult to sustain or 
Implement. Secondly, they may make It possible to grant temporary leave to higher risk prisonere 
who would not otherwise have been considered eligible for It. Catalonia uses an electronic monltorina 
programme to support overnight stays at home of inmates on a dally work release scheme (from 
what they consider an "open prison", In so far as prisonere usually sleep there, nothing moril- 
Sweden uses electronic monitoring in four open prisons to facilitate a relaxed regime for Inmates orior 
to release, and has recently started a separate temporary release scheme, using GPS trackina for 
serious young ofl'enders in residential care. / a vwny, 



Rule 23 



This Is manifestly a way of using electronic monitoring to reduce the use of Imprisonment- to allow 
offenders sentenced to custody to serve their sentence, conditionally, for an equivalent or 
proportionately long period of time, in the community. Sweden's Intensive Supervision with Electronic 
Monitoring (ISEM), which can last for a specified maximum of six months. Is a viable example of this 



Rule 24 
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This Rule does not Intend to pronrjote the use of electronic monitoring for all offenders who are 
released from prison earlier than their term of Imprisonment as many of them would not require such 
use. For some prisoners though (especially those who have remained a longer time In a closed prison) 
there Is demonstrable merit In graduating the process of release fliom prison, rather than expecting 
them to make an abrupt transition from It to the community. The Immediate period after release 
holds a high risk tor re-offendIng, and electronic monitoring - together with the prospect of recall for 
violations - can be a means of retaining, but simultaneously reducing, control. In many countries 
early release Is discretionary, something which can be used by the prison authorities to motivate 
compliance In prisoners, something to be earned by good behaviour - and a period of supervision on 
electronic monitoring (radio ft-equency or GPS) can be a way of encouraging this. The degree of 
control imposed by electronic monitoring may also reassure the public that eariy release can be 
permitted without detriment to public safety: England and Wales, which has a longstanding 
electronically-monitored eariy release scheme for short sentence prisoners, for a maximum of 135 
days, Is satisfied that eariy release on electronic monitoring does not make the risk of reoffending any 
greater compared to equivalent offenders who are not released eariy. It Is in the nature of eariy 
release schemes, whether they are electronically monitored or not, that they will be intended less to 
graduate an Individual prisoner's release process, and more to relieve aggregate pressure on a rising 
prison population - although the two purposes need not be contradictory. The savings In cost of such 
early release schemes may be conslderable^^^ and these may act as an Incentive In their own right to 
use electronic monitoring to accomplish them, 

Rule 25 



( The risk posed by some serious sexual and violent offenders, who may still be considered dangerous 
when their period In custody comes to an end has led a number of jurisdictions to develoo new forms 
of preventive detention or protective control In the community. The various modalities of electronic 
monitoring have become part: of these considerations, and electronically monitored curfews have been 
used In respect of them, as, tor example, one among several conditions in a post-release Sex 
Offender Protection Order (SOPO) In Scotland. As s result of an ECKR ruling against the continued 
preventive Imprisonment of sex offenders in Germany, GPS tracking has been used since 1 January 
2011 by the Federal Government in the case of serious sexual and violent offenders released fmm 
prison (also retroactively). Such offenders undeniably pose difficult ethical challenges; in Germany, 
their consent to GPS was not required, and all movement data collected by tracking can be given to 
the police for up to two months, for use in other investigations, and only thereafter deleted. While 
recognising legitimate concerns with public protection, the Impact of these measure on offenders and 
their families remains Important. 

V. Ethical Issues 



Rule 26 

Notwithstanding a general presumption against non-dlscrlmlnation in the application of electronic 
monitoring at any stage of the judicial process (see Rule 7), there may be occasions when age or 
disability, including psychiatric condition, warrants a more tailored. Individual approach. The first 
person to be subject to GPS tracking in the Netheriands was an 83-year old convicted sex offender, 
whom the judge was reluctant to imprison even though the seriousness of the offence, and the 
degree of assessed risk, warranted it. Electronic monitoring may not be a suitable tool for all old or 
mentally III people, even If, on face value. It seems like an appropriate alternative to prison. If neither 
prison nor electronic monitoring is appropriate for an offender or suspect, other alternatives should be 
considered. In respect of electronically monitoring juveniles, existing research is equivocal about Its 
effect on recidivism, but in view of the importance attached to keeping young people out of prison 
and secure residential homes it seems unwise to rule out its use with them on the grounds of age 
alone, as some European countries have done. Electronic monitoring need not be used In a purely 
punitive fashion, and, as with adults, It can be combined with re-integratlve and supportive 

Interventions and as such may be of use in keeping young people with their families and out of 
institutions. Some parents would find this desirable. Sweden, which was once opposed to using 
electronic monitoring on juveniles, had recently begun using GPS tracking on young offenders 
convicted of serious crime, when they leave residential care to go on temporary leave. 

Rule 27 
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Periodically, It Is suggested In the media, and sometimes by technologists, that electronic monn-nrino 

would be enhanced 1^ along with locatlon-nnding functions, it was aKimmob 

giving them a T^ser-llke electric shock - for example If thev anorYMrh «m rllri«!«f.~5 orrenaere by 

zone. It IS technologically feasible to do this, ^sRSu? bS? i*^^^^^^ 

be remotely discharged, but no such device has eL been used anvwhSr^fn^^^^^^ 

was at one time under consideration In South Africa. Such use caus^physica^haj^imou^^^^^^ 

inhuman treatment or punishment which Is prohibited by the ECHR. ^ ^ amounting to 

Similarly, it Is sometimes suggested that the location monitoring of offendere would be more 
efficiently accomplished by sub-dermally Implanted chips, rather than weaSirdevl«s S«nH 
chips in the human body Is also feasible, not necessarily ^r solely for toS-Mn^^^^ 
may have merit as a medical rather than a judicial Intervention (for exampre for 
from dementia). In general terms, the danger, that implants re;res!S^l^r^Te^^Zre6 
by the European Group on Ethics and Science In New Technologies. " At present Chios havoTHml^Irf 
range as tracking devices, and have shown no obvious or compelling advices ^T^^n^^^^ 
devices. These potentially harmful forms of electronic monitoring, whirS^J o^bod^v n^^S^ 
a way that wearable devices do not, cannot be legitimated by a peon's SS to them - " 
something subjectively preferable to Imprisonment - and must be prohibited 



Rule 28 



Electronic monitoring technologies, like all forms of modem digitel technology, are susceotlble to 
"upgrades", which are easily marketed by their manufacturers as Indlspensablelmpro^r^ente and 
son^etlmes sought by government agencies that are keen to be thought as CdTm~ K^ay weTl 
that innovations In electronic monitoring technology - whether of infrash-ucture (e g moWIe ohore 
networKs), hardware (e.g. GPS chipsets), or software (e.g. date processlnrSrograLerenS^ 
techniques) - do Improve the quality and cost of the service available to criminalTuS agend^^ 
also the experience of offenders, suspects and their families - but care shoui^^beKto a^Sin^? 
fui , and in advance, what the Implications of new technological permutations In eteSonte m^S?ni 
actually are. Some may be good and useful, others not. Technological ImprovemlSv^ etecJon^^^^^^ 
forTown Jake "''"''"""^ ""P~^^"^ent - shSd not ^pSLed 



VI. Data Protection 

Rule 29 



There are a number of detelled and binding international stendarels related to date protection For 
example the firet such instrument is the Council of Europe Convention for the ProteSonS Individuals 
with regard to Automatic Processing of Personal Date (ETB No. 108). In addlton A^^te 8 m^^^ 
of the ECHR stetes that "Everyone has the right to respect for his pLte and S^^S^^ ^ 
and his correspondence". The European Court of Human Rights has defined in teEnt^se tew 

large amount of personal date. It Is indispensable In alminal Justice as In all other sohercs of sSS 
life to estebllsh a sound framework of specific principles and iandards ^ITr^^T^ts J^-^ 
concerned Individuals. «.-«-i..y .n- . i^ms 

Rule 30 

Probation, prison and particularly the police have access to massive quantities of information collected 
and stored in the framework of the criminal justice process. They haJe the authority and Se 
possibility of using such data and therefore strict rules should be Introduced which reflect on the one 
hand the broader mandate of work of such agencies and the higher level of their responsibility In 
using personal data which may interi-ere with one's righte to respect for private and family il2 These 
rules should specify the legitimate purposes of collection and should regulate the automatic 
rspeSoSof t^^ procedures pertaining to Its deletion after 

It should also be noted that the present Recommendation does not deal with the transborxJer aspecte 
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Of electronic monitoring but It should at the same time be kept In mind that with the raold 
development of the technology It Is possible to track electronically monitored suspects and offender 
andTudldal c^^ope^a?^^^^^ *° ''''' '^^^ framework 'of t,^nSorS^r"SL 



Rule 31 



Rule 31 draws the attention to the fact that rules are not only needed to regulate the collection 
storage and sharing o data but also that effective sanctions and measures need to be^^S'for 
the ^tentional or careless breach of such rules. No standaitis and prohibitions can be effldenOv or 
effectively respected without the provision of sanctions and measures agalnrt non-cSi^SaS 

Rule 32 

In Jurisdictions where private companies are entrusted with the supervision of pereons under 
electronic monitoring it Is necessary to provide for effective sanctions and measures against the 
unlawful or careless collecting, handling or sharing of data In the same way as for pubHc agendes. 

It should also be noted that It may be necessary and legally peimlsslble In some jurisdictions for 
private companies Involved In providing monitoring tedinology or In supervising offender to wrtUihold 
data ft-om criminal justice agencies - e.g. In some systems probation services mav iS^ot be anowS 
detells of a GPS tracked Offender's general wherealiuts, oiJiy his or h^v^Zl^tlS^iTzTne 
perimeters - but this data can and should be retained for a legally spedfied period soSt can bl 
accessed on request by authorised agendes, e.g. the police, In respect of any criminal Investigations 
to which It may be relevant Sanctions may need to be provided also in this i4sped: to pri^XrivSe 
agencies from withholding data which may be needed to prevent or sanction criminal b^SrT 

protect victims. • loi i/ci laviuur or 

VIZ. staff 
Rule 33 

This Rule recalls that all relevant Coundl of Europe standaitls which apply to prison and orobatlon 
staff shall also apply to staff entrusted with the execution of sanctions and measures Involvina 
electronic monitoring. ' 

Rule 34 

It is assumed in some countries that staff entrusted with the execution of electronic monitoring do 
not, for the majority of time, enter Into prolonged contad: with suspeds and offenders (espedally at 
the pre-trial stage). It Is assumed that their tasks are more related to installing and handling 
equipment, monitoring computer screens and colledring and processing data. This Is particularly true 
where staff are employed by the private sector. Even In those jurisdictions where probation or prison 
services are responsible for electronic monitoring there may be an Internal division of labour beSfSn 
professional staff and andllary (less qualified) staff who merely Install equipment and monitor 
screens. This type of staff, whether In private or statutory organisations, needs to rpr«iv«. fTahfn" 
which enables them to deal sensitively with suspects, offenders, their families and tWrt'^ersons They 
need to be trained to understand and acknowledge differences in the pereonal drcumstances among 
those subjected to eledironic monitoring, to be trained to take (In conjundjon with more senior 
professional colleagues) balanced decisions in cases of domestic difficulty and non- 
compliance. Where responsibility for individual offenders who are subjedito both electronic 
monitoring and support:lve and re-integratlve services is divided between private and oublic sector 
organisations, staff on both sides must be trained to collaborate with each other. 

Rule 35 

It should not be assumed that an ability to work sensitively and construddvely with offenders 
necessarily carries over into work with crime vld:lms, and spedfic staff training should be provided to 
ensure competence In understanding their likely needs and anxieties. Particular emphasis should be 
placed on communicating the nature, capacities and limitations of the monitoring technoloales 

Involved. 

Rule 36 
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IMS In the nature of electronic monitoring systems that many aspects of them are automated, notably 
the precise registering of presence at or absence from home, or (In GPS tracking programmes) one's 
continual location in a public space, the violation of an exclusion zone perimeter, or texted Instmctlons 
n respect of signal loss or low battery. The Immediate response to violations - In temis of warning 
letters or texts, or phone calls - can also either be automated or personal. While automated systems, 
by removing the human factor in transactions between authorities and offenders may have the 
advantage of Impartiality and consistency, there Is a concomitant danger of Impersonality. The 
balance of personal and automated communication should always be given carefiil consideration and 
as far as possible offenders should not be encouraged or allowed to feel, subjectively, that they are 
being monitored by a machine, divorced from professionals whose pereonalised approach to them can 
help them towards deslstence and law-abiding lives. ><"«"• 

Rule 37 

The Rule also underlines the Importance of sufficient and regular training of staff In order to ensure 
professionalism of the highest possible quality. Technical training regarding Installing, maintaining and 
repainng the equipment Is essential but over and above technical competence, staff Involved In 
monitoring - whether as field or monitoring centre staff - need to be able to explain to the 
suspects/offenders and their families the nature of the regime that different modalities of electronic 
monitoring require, the patterns of time-l<eeping required, the procedures followed when a violation 
occurs and the protocols governing authorised absences - as well as to be able to engage sensitively 
and constructively with people who may be anxious or angry about the prospect or Impact of being 
monitored. 

Rule 38 

It is Important to regularly update the knowledge and competencies of staff in procuring electronic 
monitoring equipment as technologies in this field can change quickly. It is Important to find the 
technology that best assists with reintegration and deslstence. Upgrades may sometimes be 
warranted, but also sometimes not. The particular impact that new technical developments have 
on the private life of suspects/offenders (and their propensity to offend), and on their femllles and 
third persons needs regular assessment In respect of potentially harmful effects. 

vm. Work with the public, research and evaluation 

Rule 39 

Electronic monitoring technology is rapidly developing and it is therefore Important to update the 
public opinion on a regular basis In order to have the necessary support for its use. The perceived 
legitimacy or otherwise of penal interventions can depend on the general public having a reasonably 
Informed understanding - based on publicly accessible Information and responsible media coverage - 
of the range of measures and sanctions used to deal with suspects and offenders. Misconceptions 
about community supervision are commonplace - typically, either their worth Is underestimated In 
comparison to imprisonment, or exaggerated claims are made for their capacity to control offenders - 
but some evidence suggests that when the public are property Informed about how measures and 
sanctions are applied to particular individuals they become more supportive of judSdal decision- 
making, and more capable of constructive criticism. Exaggerated claims can and have been made for 
the various modalities of electronic monitoring, sometimes leading to Inflated expectations of what it 
can or could, or should achieve, and which diminish the value of simple human supervision Dashed 
expectations of electronic monitoring - relating perhaps to a handful of well publicised failures 
(usually serious reoffending while under supervision) - can then lead to an unwarranted lack of public 
confidence it In, and make sentendng authorities and administrators more averse to using it 
constructively. At the same time, electronic monitoring does raise important issues in respect of 
surveillance and privacy, to a degree that other forms of community supervision do not, and it Is 
Important that these are openly debated. In some countries the Introduction of electronic monitoring 
has been publicly controversial, in others less so, reflecting both different traditions of media 
reporting on criminal justice and the care and attention given specifically to the way in which 
government agencies wanted electronic monitoring portrayed in the media, l=br example the 
Netheriands probation service considered a media strategy essential when they introduced GPS 
tracking, while Sweden took several steps to ensure that electronic monitoring was perceived as an 
acceptable and legitimate sanction among crime victims. 

Rule 40 
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The early adopters of electronic monitoring In Europe tended to undertake evaluations of their pilot 
programmes, the results of which were sufficient to justify modest use If It, with certain offendere In 
certain circumstances, and to Justify the belief that It probably could make a smaH corlwSn to 
l^rfnwSf "In-?"?, "^^^J"^ Custody. Effectlveness evaluation of penal Initiatives is always good In 
principle - Initiatives should not be capriciously Imposed on offenders (or victims) for whom there Is 
no reasonable hope of success In achieving specified goals. If Intervention programmrare 
misconceived, and their purposes unquestioned (for whatever reason), evaluation of their methods 
will be of little use n redirecting penal efforts - and electronic monitoring has been crS forcing 
more Ideologically than empirically driven and for being pursued on a s<^le that evaluaHvVreSarS 
alone cannot justlfyj^. since the eariy days of electronic monitoring in Europe, a range of process- 
oriented and evaluative research has been undertaken, unevenly In different (^untrii, and ofTryIng 
methodological type and sophistication - but practice still reflects the diverelty of national ajftu^Sd 
priorities. T&ken In conjunction with American research there Is some consensus that eledronic 
monitoring has a crime suppression effect for the duration of the period that people are subjert to it 
but no evWence that It can effect a longer-term change of attitudes or behaviour (as say, pribatJon 
can) - although Swiss research which compared the longer term Impacts of electronic monitoring and 
community service on comparable groups of offender found greateV reductions In reclSsm among 
the former than the latter. There Is clear evidence that suspects, offendere and their families find 
the experience of electronically-monitored home confinement onerous, If still iai^ely preferable to 
Imprisonment 7. There Is some evidence that even stand-alone electronically monitored curfews can 
stimulate some offenders to contemplate deslstanceis, but to the extent that it can have this effect It 
rnay still seem preferable to capitalise on It by providing professional support to offenders, to hSp 
them sustain the decision to give up crime. There Is no clear consensus on how best to combine and 
integrate electronic monitoring with other supportive measures, although programmes In Sweden and 
Hessen, Germany, seem to offer models of good practice In this respect.i9. There is no dear view as 
to tne optimum duration of electronically monitored measure and sandions - do protrad^d periods 
of home confinement become progressively more unbearable; is this offset, and can the duration be 
extenueu uy uaiiy rescnccions on nouns under curt'ew, allowing the offender "free time"? There is as 
yet no central access point In which European research on electronic monitoring can be rollated co- 
ordinated and accessed, but It is possible that the soon-to-be-published Campbell Consortnum^o 
meta-evaluation of electronic monitoring research woridwide will provide a definitive view of the state 
of current knowledge. 

Appendix I 

Types of Electronic Monitoring 

Different electronic monitoring technologies have different practical and ethical Implications for the 
supervision of offenders. For example satellite tracking is not In feet a single system. It has a number 
of capadtles, types of use and permutations, some of which might be regarded as less ethically 
acceptable than others. Data protection Issues can also arise in relation to the use of modem 
elertronic monitoring technologies. New technologies are continuing to emerge and are constentiv 
Improving and the ethical Implications should be considered in advance as fer as possible. 

Radio frequency (rf) electronic monitoring entails the wearing of an ankle bracelet (or tag) the 
signal from which can be picked up by a transceiver Installed in the offender's home So long as he or 
she remains In proximity to the transceiver his or her presence in the home will be register^ in the 
monitoring centre, via either the iandline or mobile telephone system. Radio frequency technoloav 
can be used to monitor house arrest or night-time curi-ews. Most straps are made of toughened olastlc 
with optic fibres running through them, and cease to work If this fibre Is cut. Straps can be made of 
leather with steel bands running through them: these can only be cut with powerful bolt cuttere and 
are much harder for a wearer to remove. Wrist tags are available where health considerations reauire 
using these instead of ankle tegs. Woridwide, radio frequency technology has been underetood as the 
"first generation" of elertronic monitoring, and Is still the commonest fomi of It: the tedinoioqy has 
been constantly upgraded to improve perf'ormance, reliability and ease of use. Intemationallv 
however, a professlonal/commerdal debate has begun which suggests that this "firet generaOon" 
technology should be supplemented and perhaps superseded by more versatile "second generation" 
technology (satellite tracking), and in the past five yeats at least two countries adopted this without 
ever having used "first generation" technology. 

Satellite tracking - combined with mobile phone location technology - monitors the location or 
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movement Of a person on the earth's surface, outdoors and Indoors, but not necessarily underoround. 
It entails the wearing of an ankle bracelet (sometimes accompanied by a belt-worn computer) whteh 
ran both pick up and trjngulates^ 

Positioning System (GPS)) and cell phone towers, and transmlVupload an offender's location through 
the mobile phone system to a monitoring centre. It can do this In "real-time", so that an offender's 
whereabouts are always known Immediately to the monitoring centre, or retrospectively, in which a 
record of an offender^ movements is complied (and analysed) some houre later. Some systems 
combine both immediate and retrospective monitoring, and some have In-built texting facilities for 
giving Instructions to the offender. A person being satellite tracked is required to spend part: of the 
day recharging the battery which powers the equipment he or she wears or rarries. In rase of a one- 
piece track ng tag the person has in the past been required to remain attached to the plug-In system 
for recharging, but technology is emerging which ran charge the tag from a short: distance away 
packing technology can be used to monitor house arrest (by creating small "Inclusion zones'O, to 
follow all of a person's movements and to create exclusion zones (areas of past offendlna 
neighbourhoods of former victims) which the offender is forbidden to enter. Satellite trad<lng 
technology can also be used as part: of a victim protection scheme which requires a victim to rarry a 
device which warns him or her of the offender's proximity. Some satellite tracking systems ran be 
combined with mapping software which shows the loratlon of recent crime scenes, making it possible 
( to see If the offender was In the vicinity of the crime at the time. This ran be presented to the 

offender as a tangible means of demonstrating that he or she is desisting from crime, and the data 
may be used in legal proreedlngs Incriminating or exonerating him/her. The cost of satellite tracking 
has been steadily decrees ng, making it more attractive to penal and judicial authorities than it has 
been In the past. The availability of other satellite systems apart for the Ameriran one may make 
( offender tracking even more feasible In the future, and rival systems of terrestrial tracking may be 
customised for the same purpose. ' 

Voice verification Is a form of electronic monitoring which uses a person's unique blometric 
volraprint, recorded at die point of conviction. Each time the monitoring centre phones the offender 
his or ner voice is matched to the volceprint stored on the computer, while the loratlon of the phone 
being used by the offender Is simultaneously registered. Voice veriflration ran be used to monitor the 
presence of a person at a single location, or to track his or her movements between a number of 
specified lorations, e.g. a community service placement, or a Job centre. Berause it does not entail 
the use of a wearable device there is no risk of stigma or of using the tag as a trophy and for this 
reason some experts believe that this makes voice veriflration a more acceptable form of electronic 
monitoring for Juveniles and young offenders. 

Remote Alcohol Monitoring (RAM) exists in two fonns. The first links a breathalyser to radio 
frequency electronic monitoring - specifically to the transceiver - in the offender's home The offender 
is randomly phoned by the monitoring centre and asked to use breathalyser, whose result ran 
immediately be transmitted by landline. The oflfender using the breathalyser is Identified either by 
( voice veriflration technology, or by photograph, or by (blometric) facial recognition technology. 

The second form of RAM is mobile, and does not require the offender to be In a single location It 
entails the offender wearing an ankle bracelet which picks up the presence of alcohol in the offenders 
system "transdermally'" - through his or her skin - and periodlrally uploads that data to the 
( monitoring centre via the mobile phone system. RAM ran be used with oflfendere whose crimes have 
been alcohol-related, where the court: has either forbidden them to use alcohol over the period of 
supervision, or required supervisors to help offenders reduce its Intake. Some oflfendere value the 
technology berause it helps them to self-manage their Intake of alcohol. 

Kiosk reporting is a form of electronic monitoring installed at the office of the probation agency and 
ostensibly designed to help probation ofilcers manage large caseloads, focused spedflrally on low-risk 
offenders at some point in the supervision process, although not (at present) all of It. When offenders 
report: to a probation ofl=ice, instead of meeting a real probation officer face-to-face, they are required 
to Interact with a kiosk-based computer (similar to a rashpoint machine). The machine requires them 
to answer cert:ain questions about their recent activities, and may contain instructions from their 
probation officer. The offender Identifies himself or herself to the machine - undergoes verification 
that it Is him or her who is reporting and not a substitute - by means of a fingerprint, although a 
volceprint could also be used. 

It Is clear from the above that different types of surveillance technology are now being combined in 
electronic monitoring, for example biometrics and loratlon monitoring, and while we intend to explore 
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the ethical Implications of these for offenders our comments on biometrics In general will not be 
exhaustive. 

A Note on Commercial Organisations Involved In Electronic Monitoring. 

There are essentially two kinds of private company Involved in the delivery of electronic monitoring. 
Firstly, tgChnology mannfecturerg (who produce equipment - hardware and software - train public 
sector staff to Install It, provide technical support services and manage monitoring centres). Secondly, 
full service providers (who employ field and centre-based monitoring officers, Install equipment, 
manage monitoring centres and may sometimes be Involved in the legal aspects of revocation, 
supplying technical evidence of non-compliance in respect of offenders who are not on any other kind 
of supervision apart from electronic monitoring). All countries require some degree of oartnership 
between their electronic monitoring providers and national telecommunication companies (e.g. in 
terms of access to landllne and cell phone networks), and In some countries these companies may be 
contracted to provide monitoring services themselves, buying or renting equipment from technology 
manufacturers and working In conjunction with state agencies. There is a sense in which the effective . 
operation of electronic monitoring is dependent on, and constrained by the technical quality and 
administrative efficiency of existing teiecommunlcaticn infrastructures. Some of the larger global 
corporations involved In full service provision may also manufacture their own technology. These 

{ larger companies may also be involved in wider security and surveillance activities (guarding and 
CCTV management), in the provision of private prisons, in the provision of back-office functions for 
police forces and a range of what have hitherto been understood as statutory probation services - 
hostel accommodation and community service. Both technology manufacturers and service providers 
may also be Involved In the provision of electronic monitoring in the tele-care and tele-health fields 

( (monitoring the locations and 'life signs'' of old people, or people with dementia): research and 
technical development in electronic monitoring overlaps in the health and criminal justice fields, 

^ This document has been classified restricted until examination by the Committee of i^lnlsters. 

2 See, Rule 69 (Recommendation Rec(92)16) which states: '7n principle, the costs of impiemantation 
shall not be borne by the offender." 

3 The term "net-widening is usually taken to mean the use of a penal measure for offences below the 
threshold above which such a measure Is used, or on lower risk offenders, than the measure was 
originally Intended for by legislators, policymakers or penal reformers. Where a measure that was 
Intended in law or policy as an alternative to custody (at the sentencing or remand stage) is used on 
offenders or suspects who would not otherwise have been at risk of a custodial decision, net-widening 
can be said to have occurred. It is usually understood as something unintended and undesirable; the 
term is Invariably used pejoratively. However, there Is quite often a degree of professional or 
philosophical disagreement between penal reformers, legislators, policymakers and sentencers as to 
where a measure or sanction is appropriately pitched on the threshold - and some sentencers may 
well use a putative alternative to custody lower than the threshold, because they think it is 
appropriate for that particular offender (or category of ofl'enders) - even if they would never have 
considered sending the person to prison. Typically, such sentencers will not think of themselves as 
"net-widening" - they will simply argue that electronically monitored curfews (whether Integrated with 
other measures or not) Is too versatile or useful a measure or sanction to be reserved only for 
offenders who would otherwise have warranted imprisonment. Some countries do Indeed use 
electronic monitoring, even in It is Integrated forms, as a useful form of supervision In the community 
for offenders who may never been at risk of custody. Outside observers may well judge them to be 
net-widening, but this wouid not be their own undej^tanding. The chances are that in any given 
country there may always be contesting views among diff^erent groups In criminal justice as to how 
electronic monitoring should be properly used; net-widening is rarely an objective fact: it Is a 
judgement based on a particular preconception of how a measure or sanction should be used. 

4 vanhaelemeesch D and Vander Beker T (2012) Electronic Monitoring: convict's experiences In 
Belgium, In Social Conflicts, Citizens and Poiicing. Antwerp: Government of Security Research Paper 
Series (GofS) Series 6 

^ Gainey R R and Payne B K (2000) Understanding the Experience of House Arrest with Electronic 
i^onltorlng: an analysis of quantitative and qualitative data. Internatlonai Journal of Offender Therapy 
and Comoarative Criminoloav 44(1) 84-96: Martlnovic M (7007^ Hnmia 

■ ■** -. ^ ..^...v w^t.*. Ull^irfl I II I 

and impacts for detainees co-residing family members. Current Issues In Criminal Justice 19(1) 90- 
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105 ; Martin, J. S., Hanrahan, K., & Bowers, J. H. (2009). Offenders' perceptions of house arrest and 
electronic monltortng. Journal of Offender Rehabilitation 48, 547-570; Vanhaelemeesch D and Vander 
Beker T (2012) Electronic Monitoring: convict's experiences in Belgium, in Sodal Conflicts, Q'tJzens 
and Policing. Antwerp; Government of Security Research Paper Series (GofS) Series 6 

^ Padgett K, Bales W and Blomberg T (2006) Under Surveillance: an empirical test of the 
effectiveness and Implications of electronic monitoring. Cnmlnology and Public Policy 5(1) 61-92 

^ Renzema M and Mayo-Wilson E (2005) Can Electronic Monitoring Reduce Crime for Medium to High 
Risk Offenders. Journal of Experimental Criminology 1(2) 2005 215-237; Renzema M (2012) 
Evaluative Research on Electronic Monitoring. In Nelfis M, Beyens K and KamlnskI D (eds) 
Electronically Monitored Punishment: International and critical perspectives London: Routledge 

6 Wennerberg I (2012) High Level of Support and High Level of Control: an efficient Swedish model of 
electronic monitoring? in Nellls M, Beyens D and Kamlnski D (eds) Electronically Monitored 
Punishment: international and critical perspectives. London: Routledge 

^ Bonta 3, Rooney J and Wallace-Capreta S (1999) Electronic Monitoring In Canada. Canada: Public 
t Works and Government Services 

Wennerberg I, Marklund F and NImeus (2005) Electronic Tagging in Sweden. Stockholm: Bra; 
Wennerberg I and Holmbei^ S (2007) Extended use Electronic Tagging in Sweden: the offenders' and 
victims' views. Stockholm: Bra. 

( 

Erez E, Ibarra P R and Lurle N A (2004) Electronic Monitoring of Domestic Violence Cases - a study 
of two bilateral programmes. Federal Probation 68(1); Erez E, Peter R, Ibarra P R, William D. Bales W 
D. and Gur, O M (2012) GPS Monitoring Technologies and Domestic Violence; An Evaluation Study. 
Washington: Department of Justice. 

It has been officially estimated that England and Wales saved £31 million per year because of 
electronically monitored eariy release - see National Audit Office (2006) 77ie Electronic Monitoring of 
Adult Offenders. London: The Stationery Office, 

^3 European Group on Ethics and Science in New Technologies (2005) Ethical Aspects of ICT Implants 
in the Human Body. Opinion No 20 presented to the European Commission; Nellls M (2012) Implant 
Technology and the Electronic Monitoring of Offenders: old and new questions about compliance, 
control and legitimacy, in Crawford A and Hucklesby A (eds) Legitimacy and Criminal Justice 
Culiompton; Wiilan 
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curfew orders. Home Office Research Study 177. London: Home Office; Wennerberg I, Markiund F 
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Kiilias M, Gillleron G, KIsslIng I and Vliletaz P (2010) Community Service Versus Electronic 

monitoring - what works better? Results of a randomised trial, British Journal of Criminology 50. 
1155-1170 
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^0 The Campbell Consortium undertakes meta-evaluatlons of research on different penal measures 
k"* 'f ^^1'^"^ ^^"^'"9 9°'^ ^tandarxl in understanding state of the art kniS 

^ about effectiveness. Its meta-evaluatlon of electronic monitoring should by published in 2013 
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Legal Opinion 



in reiation to tlie case of Mr. Julian Assange 



1. Scope of the Opinion 



i liave been requested by Mr. Thomas Oisson, who represents Mr. Assange 
in proceedings before the Supreme Court in Sweden, to provide him with a 
formal Legal Opinion concerning relevant domestic legislation In the United 
Kingdom pertaining to the credit afforded In sentencing to any time spent 
under a regime of electronic monitoring, during the pre-trial stage of the 
proceedings. 

\ confirm that insofar as the facts stated in this Opinion are within my own 
knowledge I have made clear which they are and I believe them to be true, 
and that the opinions I have expressed represent my tme and complete 
professional opinion. 



2. Background Information 

I am a practicing Barrister who was called to the Bar of England and Wales 
in 1992. I was appointed Queen's Counsel in 2013. I am a specialist 
extradition practitioner and author. In particular, 1 am the General Editor of 
the Extradition and l^lutuai Legal Assistance Handbook (Oxford University 
Press, 2010 (second edition)) and publish the Extradition Law Reports 
(Southside Legal Publishing, 2007). I have appeared on behalf of requested 
persons, foreign governments and judicial authorities in a lar^e number of 
extradition proceedings. 

As part of my extradition practice, I represented Mr. Assange In the 
proceedings in the magistrates' court. In relation to Sweden's request for 
his extradition. 
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Relevant legislation 



in the United Kingdom, any person who is subjected to a 'curfew condition' 
and 'electronic monitoring condition' as part of the conditions of their pre- 
trial release ('bail') is entitled to receive credit for that time period in 
connection with any future sentence that might be imposed in the case. 

The relevant provisions are as follows, 

Section 21 of the Criminal Justice and Immigration Act 2008, amended 
Section 240 of the Criminal Justice Act, 2003, by incorporating the following 
section (240A) into the Criminal Justice Act: 

240 A Crediting periods of remand on ball: terms of imprisonment 
and detention 

(DThls section applies where— 

(a) a court sentences an offender to Imprisonment for a term In respect of an 
offence committed on or after 4th April 2005, 

(b) the offender was remanded on ball by a court in course of or in connection with 
proceedings for the offence, or any related offence, after the coming into force of 
section 21 of the Criminal Justice and Immigration Act 2008, and 

(c) the offenders bail was subject to a qualifying curlew condition and an 
electronic monitoring condition ("the relevant conditions"). 

(2) Subject to subsection (4), the court must direct that the credit period is to 
count as time served by the offender as part of die sentence. 

(3) The "credit period" Is the number of days represented by half of die sum of— 

(a) the day on which the offender's bail was Urst subject to conditions that, had 
they applied throughout the day in question, would have been relevant conditions, 
and 

(b) the number of other days on which the offender's bail was subject to those 
conditions (excluding the last day on which it was so subject), rounded up to the 
nearest whole number. 

[....] 

(12)ln this section— 

"electronic monitoring condition" means any electronic monitoring requirements 
imposed under section 3(6ZAA) of the Ball Act 1976 for the purpose of securing 
the electronic monitoring of a person's compliance with a qualifying curfew 
condition; 
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"qualifying curfew condition" means a condition of bail wttich requires tlie person 
granted bail to remain at one or more specified places for a total of not less than 9 
hours In any given day; and 

"related offence" means an offence, other than the offence for which the sentence 
is imposed ("offence A"), with which the offender was charged and die charge for 
which was founded on the same facts or evidence as offence A 

it should also be noted that other domestic legislation provides for greater 
credit to be provided in connection with the use of electronic monitoring. In 
particular, any prisoners who are released pursuant to the Home Detention 
Curfew scheme are entitled to be credited with time served, at a ratio of 
1:1, when they are subject to electronic monitoring and a curfew of at least 
9 hours.* 

Home Detention Curfews apply to prisoners who are serving a sentence of 
between 6 weelcs (as per section 246 of the Criminal Justice Act 2003) and 
4 years. ^ 



3. Relevant facts 



In connection with the domestic proceedings In the United Kindgom 
concerning the execution of the European • Arrest Wan-ant against Mr. 
Assange, l^r. Assange was released on bail on 16 December 2010. 

The conditions Imposed on l^r. Assange were the following. Mr. Assange 
was required to wear an ankle bracelet, as a means of electronic 
monitoring, and to report to the police dally (initially between 14:00-17:00, 
then this was modified to 

between 08:00-11:00}. He was also subject to a curfew, in that he was 
prohibited from going outside of the building he was staying in between 
22:00 at night and 08:00 in the morning (10 hours in total). He was 
required to submit securities in the sum of GBP 350, 000. His passport was 
also confiscated. These ball conditions were maintained until 19 June 2012. 

Mr. Assange's liberty was therefore restricted as a result of these measures 
for 551 days. 

1 See https://www.justice.gov.uk/offenders/before-after-release/home-detention-curfew ; . 
See also Prison Service Order 6700 of 2013, 
f^t tp://>MAwJustice.aQv.uk/rinwnloads/offenders/psips o/psQ/pso-G7Q0.doc 

2 https://vww.justice.gov,uk/offenders/before-after-release/home-detmti(mK^^ 
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4. Application of UK legislation to Mr. Assange 



Mr. Assange falls within the scope of Section 240A of the Criminal Justice 
Act. 3 He was remanded on ball after section 21 of the Criminal Justice and 
Immigration Act 2008 came Into effect. * He was subjected to both 
electronic monitoring, and a curfew of more than 9 hours in any given day 
in a specified place. Under the terms of this legislation, he would, 
therefore, ordinarily have been entitled to a sentencing credit of half the 
total period - i.e. 275.5 days.^ 

Since Mr. Assange has not yet been charged or convicted, he did not fall 
under the scope of the Home Detention Curfew. The allegations which are 
the subject of the European Arrest Warrant are nonetheless the type of 
allegations that would attract the application of the Home Detention Curfew 
scheme, if Mr. Assange were to be sentenced in the United Kingdom. 



3 For completeness, note that section 240A has now been amended with the 
coming into force of section 109 LASPO 2012: the calculation of the credit period 
as set out in sections 240(3)- (7) has been repealed and replaced by sections 
240A(3), 3(A) and 3(B), which will provide a five step calculation of the credit 
period. However does not apply to this case. 

4The relevant date is 3 November 2008. Section 240(a) does not apply to a period 
spent on bail subject to qualifying conditions prior to that date. R. v. Monaghan 
poiOl 2 CrAop.R.fS.) 50. CA 

5lf the court is of the opinion that it would be 'just in all the circumstances' not to 
give any credit for days spent on ball under these conditions, the court should 
explain what the circumstances are which led to that conclusion (section 240A(4) 
and (10) CJA 2003). Altematively, the court may direct a period of days which is 
less than the credit period is to count as time served (section 240.A(5) CJA 2003). 
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It is therefore relevant that this specific legislation contemplates that the 
type of conditions to which Mr. Assange was subjected for 551 days 
(electronic monitoring and a curfew of at least 9 hours) to be the equivalent 
of time served at a ratio of 1: 1 for the type of allegations, which Mr. 
Assange faces, if charged in Sweden, It therefore supports the conclusion 
that he has effectively served 551 days of a sentence for this type of 
offence during his remand on ball. 




John R. W. D. Jones Q.C. 
Doughty Street Chambers 



14* April 2015 
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Justitieridet Svante O. Johansson ar skiljaktig pa det satt som ftamglr av 
fdljande yttrande se Bilaga 
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Uppvisat och lamnat for expediering 2015-05-07 
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Justitierddet Svante 0. Johansson ar skiljaktig i sak och haver hovrattens 
beslut om haktning samt anser att beslutet frSn och med punkten 19 ska ha 



19. Fonmdersokningsledaren har nu vidtagit Mgarder for att fl till stind ett 
forhor med Julian Assange i London. Intresset av att utredningen kan fortsatta 
Mr, trots den ISnga haktningstiden, beaktansvart. Det har emellertid under l§ng 
tid framstatt som osakert nar ett overlanmande till Sverige kan ske. De 
atgarder som nu har vidtagits borde ha pdborjats tidigare i syfte att ta reda pi 
hur ISngt detta hade kunnat leda O'fr NJA 2007 s. 337). Mot denna bakgrund 
kan skalen for fortsatt haktning inte anses vaga sa tungt att de uppvager det 
intrang och men som atgarden i praktiken skulle innebara for Julian Assange. 
Ett beslut om haktning star darfor i nulaget i strid med 
proportionalitetsprincipen. 

20. Overklagandet ska darfor bifallas. 



foljande lydelse. 
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6 5880-14 
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Charlotte Edvardsson 



Jag foresllr att Hogsta domstolen meddelar foljande beslut. 

HOGSTA DOMSTOLENS AVGORANDE 

Med andring av hovrattens beslut upphaver Hogsta domstolen 
haktningsbeslutet. 

YRKANDEN I HOGSTA DOMSTOLEN M.M. 

Julian Assange bar yrkat att Hogsta domstolen ska upphava beslutet om 
utevarohaktning. Han bar ocksa yrkat att Hogsta domstolen ska fdrelagga 
aklagaren att till Julian Assange utge, altemativt till Hogsta domstolen inge, 
kopior av malsagandenas SMS. For det fall Hogsta domstolen inte anser att 
yrkandet om fdrelaggande angaende malsagandenas SMS kan bifallas bar ban 
i andra band yrkat att Hogsta domstolen ska inbamta ett fdrbandsbesked fran 
EU-domstolen rorande fragan om det av artikel 7 i Europaparlamentets ocb 
radets direktiv 2012/13/EU av den 22 maj 2012 om ratten tiU infonnation vid 
straffrattsliga fdrfaranden fdljer en skyldigbet for aklagaren att overlanma 
kopior av det material som den misstankte fatt del av ocb onskar aberopa till 
stod for sitt bestiidande av ett beslut om fiibetsberovande. 



Riksaklagaren bar motsatt sig andring av boviattens beslut. 



Hogsta domstolen bar meddelat provningstiUstand i Mgan om baktning. 
Hovrattens avgorande i ovrigt star darmed fast. 
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SKAL 

Bakgrund ochfrdgan i Hogsta domstolen 

1 . Julian Assange haktades den 1 8 november 2010 i sin utevaro av tings- 
ratten sdsom pa sannolika skal misstankt for olaga tving den 13-14 augusti 
2010 i Stockholm, sexuellt ofredande den 13-14 augusti 2010 i Stockholm, 
sexuellt ofredande den 18 augusti 2010 eller dagama dar omkring i Stockholm 
och vdldtakt, mindre grovt brott, den 17 augusti 2010 i Enkoping. Julian 
Assange overklagade tingsrattens beslut till hovratten, som avslog over- 
klagandet. Hogsta domstolen meddelade inte provningstillstand. Darefter 
utfardades en europeisk arresteringsorder som provades av de brittiska 
domstolama, vars provning var slutlig den 14 juni 2012. Vare sig haktnings- 
beslutet eller arresteringsordem har verkstallts. Som en foljd av haktnings- 
beslutet och den europeiska arresteringsordem har emellertid JuUan Assange 
varit frihetsberovad i Storbritannien under tiden den 7-16 december 2010 samt 
haft ett flertal restriktioner i Storbritannien i form av elektronisk overvakning 
med fotboja, daglig anmalningsplikt hos polismyndigheten och forbud att 
vistas utanfor bostaden mellan vissa klockslag. Julian Assange har sedan den 
19 juni 2012 befunnit sig pa Ecuadors ambassad i London. 

2. I juni 2014 hemstallde Julian Assange att tingsiatten skulle halla en 
omhaktningsfiorhandling och undanrqja beslutet cm haktning. Tingsratten 
beslutade att Julian Assange aven fortsattningsvis ska vara haktad i sin 
utevaro. Julian Assange overklagade tingsrattens beslut. Hovratten avslog bans 
overklagande. 

3 . Fragan ar nu om Julian Assange fortfarande ska vara haktad i sin utevaro. 
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Tillampliga regler 

4. Haktning fdr enligt 24 kap. 1 § fdrsta stycket rattegSngsbalken ske av den 
som pa saimolika skal ar misstankt for ett brott for vilket det ar foreskrivet 
fangelse i ett Ir eller mer om det med hansyn till brottets beskaffenhet, den 
misstanktes fdrhailande eller nigon annan omstandighet finns risk for att ban 
awiker eller pS ndgot annat satt undandrar sig lagforing eller straff. I tredje 
stycket fdreskrivs att haktning fir ske endast om skalen for Stgarden uppvager 
det intring eller men i ovrigt som itgarden innebar for den misstankte eUer for 
nagot annat motstdende intresse. 

Hdktningsskdl foreligger 

5. Hogsta domstolen instammer i domstolamas bedonming att Julian 
Assange ar pS sannolika skal misstankt for olaga tving, tvi faU av sexuellt 
ofredande och valdtakt, mindre grovt brott samt att det finns risk for att ban 
awiker eller pa annat satt undandrar sig lagforing eller straff. 

Finns det legala verkstdllighetshinder? 

6. Julian Assange bar beviljats asyl ocb vistas for narvarande pa Ecuadors 
ambassad i London. Haktningsbeslutet kan darfdr inte verkstaUas efiersom ban 
befmner sig i en lokal som inte far utsattas fdr busrannsakan. Vistelsen pa 
ambassaden innebar darmed att det foreligger ett temporart verkstallighets- 
hinder. Detta utgor emellertid inte skal att uppbava beslutet om haktning. 

7. Julian Assange bar aven gjort gallande att bans begiansade mdjUgheter att 
utnyttja sig av asylbeslutet bor fdranleda att haktningsbeslutet upphavs. 
Asylbeslutet har emellertid grundat sig pa belt andra skal an vad som ligger 
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bakom haktningsbeslutet och kan inte anses hindra en eventuell lagforing for 
nu aktuella brott. Inte heller asylbeslutet eller Julian Assanges begransade 
mojligheter att utnyttja detta utgor darmed skal att upphava haktningsbeslutet. 

Proportionalitetsprincipen 

8. Vid provningen av om ett frihetsberovande som straf^rocessuellt 
tvlngsmedel ar pMat, ska det goras en proportionaUtetsbedomning. 
Proportionalitetsbedomningen innebar en awagning mellan olika hansyn. 
Rent allmant betyder det att den tilltankta Stgarden inte fSr vara mer 
ingripande, omfattande eller varaktig an att den stSr i rimlig proportion till 
vad som kan vinnas med dtgarden Gfr prop. 1988/89:124 s. 26). Skalen for ett 
frihetsberovande ska stallas i relation till de olagenheter som frihetsberovandet 
skulle medfora for den misstankte. Den ordningen kommer till uttryck i 
24 kap. 1 § tredje stycket rattegSngsbalken. 

9. Nar fraga om fortsatt haktning uppkommer har det betydelse hur lang tid 
frihetsberovandet har pagatt och hur lang tid behovet av haktning kan 
forvantas bestS. Ju langre frihetsberovandet har vaiat, desto starkare skal 
maste det fdreligga for fortsatt haktning. Utredningssvarigheter kan, saiskilt 
vid allvarlig brottslighet, fa betydelse for den bedomningen. 

10. Hogsta domstolen anser i likhet med hovratten och tingsratten att det vid 
bedomningen av om haktnmgsbeslutet ar proportionerligt ska beaktas att 
Julian Assange som en foljd av den europeiska arresteringsordem dels varit 
frihetsberdvad under tiden 7-16 december 2010, dels haft olika restriktioner. 

1 1 . Harutover har Julian Assange gjort gallande att bans vistelse pa Ecuadors 
ambassad ar att jamstalla med ett frihetsberovande enUgt Europadomstolens 
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praxis eller i vart fall ar att se som en beaktansvard foljd av haktningsbeslutet, 
eftersom aven om han bar mojlighet att lanina sin tvangssituation skulle detta 
ske till priset av att han tvingas ge upp sin ratt till politisk asyl. Haktnings- 
beslutet innebar darmed enligt Julian Assange en krankning av forbudet mot 
tortyr i artikel 3 i Europakonventionen samt av bans ratt till fiibet enligt artikel 
5 i Europakonventionen och artikel 2 i ProtokoU nr 4 (d. 16 sept. 1963) till 
konventionen om skydd for de manskliga rattighetema och de grundlaggande 
fiihetema, avseende erkannande av vissa andra rattigheter och friheter an dem 
som redan finns i konventionen och dess f5rsta tillaggsprotokoll. 

12. Som en foljd av att Julian Assange bar tagit sin tillflykt till Ecuadors 
ambassad i London bevakar brittisk polls ambassadens utglngar dygnet runt 
for att kunna verkstalla brittisk domstols beslut om att Julian Assange ska 
utlamnas till Sverige. Julian Assanges rorelsefiihet ar alltsa i piaktiken 
begransad. 

13. Europadomstolen har slagit fast att mqjUgheten for asylsokande att bege 
sig till ett annat land ofta ar rent teoretisk och att en begransning av nagons 
rorelsefiihet da kan vara att se som ett fiihetsberovande (se bl.a. avgorandet i 
malet mellan Amuur och Frankrike, no. 19776/92, den 25 juni 1996, §§ 48 och 
49). Nagot rattsfall som beror en motsvarande situation som den i nu aktuellt 
mal, dar en person har beviljats asyl i ett land men upplever att bans eller 
hennes rorelsefiihet begransas av myndigheter i ett annat land, finns daremot 
inte. 

14. JuUan Assange har anfdrt att han befarar att han kommer att utlamnas till 
USA, for det fall haktningsbeslutet verkstalls, och att han dar riskeiar att 
utsattas for politisk forfoljelse, omansklig och f5medrande behandUng, 
orattvis rattegang eller en uppenbar rattsvagran. Riksaklagaren bar emellertid 
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forklarat att ndgon utlanmingsframstallning inte gjorts Ma USA till 
Justitiedepartementet. Det bar inte heller framkommit nSgot i mMet som tyder 
pa att USA planerar att gora en sidan framstallning. Eftersom asylbeslutet, 
som ovan angetts (p. 7), inte kan anses hindra en eventuell lagforing for de 
brott haktningsbeslutet avser kan mot denna bakgrund det faktum att Julian 
Assange sjalv valt att vistas pi Ecuadors ambassad inte anses vara att jamstalla 
med ett fiihetsberovande eller ses som en beaktansvard foljd av haktnings- 
beslutet. 

1 5. Vid en sidan bedonming foreligger inte heller nagon krankning av artikel 
3 eller 5 i Europakonventionen och inte heller av artikel 2 i Protokoll nr 4 

(d. 16 sept. 1963) till konventionen om skydd for de manskliga rattighetema 
och de grundlaggande ftihetema, avseende erkannande av vissa andra rattig- 
heter och fiiheter an dem som redan finns i konventionen och dess forsta 
tillaggsprotokoU. 

16. JuUan Assange har vidare gjort gallande att aklagama inte driver 
fdnmdersokningen framat, vilket for med sig att haktningsbeslutet ska anses 
oproportionerligt. 

17. Enligt vad som framkommit hoUs ett forhor med Juhan Assange den 
30 augusti 2010. Aven ovriga utredningsatgarder i malet vidtogs under ar 
2010. Riksaklagaren har angaende utredningen bl.a. anfort foljande. Forunder- 
sokningsledaren har gjort bedomningen att det ar av vikt att forhoren med 
Julian Assange med hansyn till brottens och utredningens karaktar ager rum i 
Sverige. Eftersom det ar fraga om i vart fall ett relativt allvarUgt sexualbrott 
som Julian Assange inte tidigare har horts om ar det inte lampligt med forhor 
per telefon eller via videolank. Ett forhor pa begaran av Sverige med en person 
som befmner sig i Storbritannien genomfiirs vidare normalt av engelsk polis 
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som i forvag har m besked om vilka frigor som ska staUas och bygger pd den 
misstanktes samtycke och medverkan till de %arder som vidtas. Ett forhor 
med en misstankt leder dessutom vanligtvis till att ytterUgare utrednings- 
atgarder behover vidtas som i sin tur ofta foranleder nya forhor med den 
misstankte. Forundersokningsledaren har darfdr tidigare gjort bedomningen att 
ett forhor med Julian Assange i Storbritannien inte pi ett effektivt satt skulle 
leda fdrundersokningen framSt. Efter nya overvaganden om hur fonmder- 
sokningen bast bor bedrivas och di flera av de brott Julian Assange misstanks 
for kan komma att preskriberas i augusti 2015 har dock forundersoknings- 
ledaren nu beslutat att forsoka fi till stind ett forhor med Julian Assange i 
London. 



18. Julian Assange har anfdrt att dklagama tidigare borde ha provat att hllla 
forhor med honom pi ambassaden och att han upprepade ganger sagt sig stalla 
upp pa forhor i Storbritannien. 



19. En haktning far aldrig fortga langre an vad som ar nodvandigt med hansyn 
till syftet. I kravet pa att en haktning inte far fortga langre an vad som ar 
nodvandigt ligger, att berorda myndigheter eller organ ska med rimUg 
effektivitet verka for att haktningstiden blir sa kort som mojligt. Det ar av 
betydelse hur det fdrfarande som den fortsatta haktningen ar beroende av (tex. 
en fdrundersokning) har fortskridit och kan forvantes fordopa. EnHgt 23 kap. 
4 § rattegangsbalken ska en fdrundersokning bedrivas sa skyndsamt som 
omstandighetema medger och pa ett satt som innebar att inte nagon onodigt 
utsatts fdr misstanke eller far vidkannas kostnad eller olagenhet. En aklagares 
underlatenhet att pa visst satt fdra fdrundersokningen fi^at kan under vissa 
fdrhallanden leda till att ett haktningsbeslut anses oproportionerUgt och darfdr 
bdr havas (se NJA 2007 s. 337). Hansyn ska salunda tas till det satt pa vilket 
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berorda myndigheter eller organ har agerat eller inte bar agerat, liksom tiU om 
de fortsattningsvis kan fbrvantas agera med den skyndsamhet som ar pSkaUad 
med hansyn till sdval den misstanktes intresse som intresset av att arendet blir 
ordentligt utrett och avgors pd ett sakert underlag. (Se NJA 2011 s. 518.) 

20. Om utredningen i arendet inte ger stod for bedomningen att tillracklig 
skyndsamhet har iakttagits, utgor det ett skal mot fortsatt haktning. Den 
misstankte ska alltsS inte bara bordan av oklarheter i detta hanseende. 
(Se NJA 2011 s. 518.) 

2 L Vid bedomningen av om ett haktningsbeslut ska havas p.g.a. brister i hur 
forundersokningen har bedrivits bor bl.a. brottets art och styrkan i de sarskilda 
haktningsskalen vara av stor betydelse. Hogre krav m^te vidare stallas pa de 
skal som iklagaren anfdr till stod for sin begaran om haktning ju langre tid 
som gir utan att Sklagaren driver forundersokningen framat. 

22. Julian Assange ar misstankt for i vart faU ett relativt aUvarligt brott och det 
fmns en stor risk for att han kommer att awika och danned undandra sig 
lagforing om haktningsbeslutet havs. Mot detta ska vagas att det fattades 
beslut om att han skulle haktas i sin utevaro for mer an fyra ar sedan, att 
aklagama under storre delen av denna period inte vidtagit nagra atgarder, 
utover att utfarda en europeisk arresteringsorder, eller provat nagra altemativa 
vagar for att driva forundersokningen fiamat, trots att Juhan Assanges 
vistelseort varit kand och tre av de brott han misstanks for pieskriberas i 
augusti 2015. 

23. Hur lange ett beslut om haktning av nagon i dennes utevaro kan besta 
beror pa vad som far anses vara en godtagbar tid for en rimligt effektiv 
handlaggning i malet. Att, trots att det under i vart fall tva och ett halvt ars tid 
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framstatt som mycket osakert nar eUer om ett overlanmande fr^n 
Storbritaimien till Sverige skulle kimna ske, inte undersoka altemativa vagar 
for att driva forundersokningen framdt kan inte anses som en rimligt effektiv 
handlaggning. Aklagama bar nu visserUgen beslutat att fdrsoka fl till stSnd ett 
fdrhor med Julian Assange i London. Mot bakgrund av hur forundersokningen 
hittiUs bedrivits i malet framstar det emeUertid som osakert om den fortsatta 
handlaggningen kommer att bedrivas med den skyndsamhet som ar pakaUad. 
Med hansyn till denna osakerhet kring den fortsatta handlaggningen och 
bristema i vad som hittiUs fdrevarit ar det inte godtagbart att Julian Assange 
ska vara haktad i sin utevaro fortsattningsvis. Haktningsbeslutet ska mot 
bakgrund av det anforda upphavas. 
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SAKEN 

Haktning 

OVERKLAGAT AVGORANDE 

Svea hovratts beslut 2014-1 1-20 i mal 6 8290-14 



Hovrattens beslut 



HOGSTA DOMSTOLENS AVGORANDE 
Hogsta domstolen avsl^ overklagandet. 
YRKANDEN I HOGSTA DOMSTOLEN 

Julian Assange bar yrkat att Hogsta domstolen ska upphava beslutet om 
haktning. 

Julian Assange bar yrkat ocksi att Hogsta domstolen ska forelagga aklagaren 
att till honom utge, altemativt till Hogsta domstolen inge, kopior av 
malsagandenas SMS. For det fall att Hogsta domstolen inte anser att yrkandet 
om fbrelaggande angaende malsagandenas SMS kan bifallas bar ban i andra 
band yrkat att Hogsta domstolen ska bamta in ett forbandsavgorande ftan EU- 
domstolen i fragan om det av artikel 7 i Europaparlamentets ocb lidets 
direktiv 2012/13/EU av den 22 maj 2012 om ratten till information vid 
straffrattsliga forfaranden foljer en skyldigbet for aklagaren att overlamna 
kopior av det material som den misstankte fatt del av ocb onskar aberopa till 
stod for sitt bestridande av ett beslut om frihetsberovande. 
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Riksaklagaren har motsatt sig att hovrattens beslut andras. 

Hogsta domstolen har tidigare avslagit yrkandet om att det ska hamtas in ett 
fdrhandsavgorande fran EU-domstolen. Hogsta domstolen har beviljat 
provnmgstillstand i fragan om haktning, men inte meddelat provningstiUstand 
i malet i ovrigt. 

Bakgrund och fragan i Hogsta domstolen 

1 . Julian Assange haktades i sin utevaro den 1 8 november 20 1 0, eftersom 
han var pd sannolika skal misstankt for olaga tvang den 13-14 augusti 2010 i- 
Stockholm, for sexuellt ofredande den 13-14 augusti 2010 i Stockhohn, for 
sexuellt ofredande den 18 augusti 2010 eller dagama dar omkring i Stockhohn 
samt for vdldtakt, mindre grovt brott, den 17 augusti 2010 i Enkopmg. En 
europeisk arresteringsorder for lagforing har utfardats och den provades 
slutligt av brittiska domstolar den 14 jimi 2012. 

2. Varken haktningsbeslutet eller arresteringsordem har verkstallts. Som en 
fbljd av haktnmgsbeslutet och arresteringsordem har emellertid Julian 
Assange varit frihetsberovad i Storbritannien under tiden den 7-16 december 
2010 och han har haft restriktioner i Storbritannien i form av elektronisk 
overvakning med fotboja, daglig anmalningspUkt hos polismyndigheten och 
forbud att vistas utanfor bostaden mellan vissa klockslag. Juhan Assange har 
sedan den 19 juni 2012 befunnit sig pa Ecuadors ambassad i London. 
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3 . I juni 2014 hemstallde Julian Assange att tingsratten skulle Mlla en 
omhaktningsfbrhandling och undanroja beslutet om haktning. Tingsratten 
beslutade att Julian Assange aven fortsattningsvis ska vara haktad. Julian 
Assange overklagade tingsrattens beslut. Hovratten avslog bans overklagande. 
FrSgan ar nu om Julian Assange fortfarande ska vara haktad. 

Gmndldggandefomtsattningar for haktning 

4. Haktning fSr ske av den som pa sannolika skal ar misstankt for ett brott, 
for vilket ar fdreskrivet fangelse ett Sr eller darutover, om det med hansyn 
till brottets beskaffenhet, den misstanktes fbrhdllande eller ndgon annan 
omstandighet fmns risk for att ban awiker eller pi nigot annat satt undandrar 
sig lagfdring eller straff (24 kap. 1 § forsta stycket 1 ratteg&igsbalken). 

5. Hogsta domstolen delar hovrattens uppfattning att Julian Assange pa 
sannolika skal ar misstankt for olaga tvang, for tva fall av sexueUt ofredande 
och for valdtakt, mindre grovt brott, samt att det finns risk for att ban awiker 
eller pa nagot annat satt undandrar sig lagforing eUer straff. Hogsta domstolen 
instammer ocksa i hovrattens slutsats att det inte finns nagot legalt 
verkstallighetshinder som innebar att haktningsbeslutet bor havas. 

Proportionalitetsprincipen 

6. En ytterligare forutsattning for att haktning ska fk ske ar att skalen for 
atgarden uppvager det intrang eller men i ovrigt som atgarden innebar for dea 
misstankte eller for nagot annat motstaende intresse (24 kap. 1 § tredje stycket 
rattegangsbalken). 
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7. Lagbestaimnelsen uttrycker den s.k. proportionalitetsprincipen. Den 
innebar att en haktning miste stS i rimlig proportion till vad som stir att 
vinna med atgarden. Minsta mojliga tving ska anvandas for att nS det avsedda 
syftet, och ett tySngsmedel fh anvandas bara om syftet med atgarden inte kan 
tillgodoses genom mindre ingripande Stgarder. (Se prop. 1988/89:124 s. 26 
och 65 f.) Ytterst blir det Mga om att vaga det allmanna intresset av att 
brottsmisstankar utreds pi ett sakert satt mot den enskildes intresse av att inte 
fa sin rorelsefrihet inskrankt. Det bor di sarskilt uppmarksammas att 
skuldfrigan inte ar avgjord. 

8. Nar det ar Mga om en fortsatt haktning, fSr det betydelse hur l^ng tid som 
frihetsberovandet har pagatt och under hur lang tid som behovet av haktning 
kan forvantas besta. Ju langre frihetsberovandet har varat, desto starkare skal 
maste fmnas for en fortsatt haktning. Sarskilt vid aUvarKg brottslighet kan det 
fa betydelse om det fdreligger utredningssvarigheter. De brottsutredande 
myndighetema ska ocksa med rimlig effektivitet verka for att haktningstiden 
blir sa kort som mojhgt. Om det rader nagra oklarheter i detta avseende, ar det 
inte den enskilde som ska bara bordan av detta. (Se NJA 201 1 s. 518 p. 14-21, 
jfr 24 kap. 18 § tredje stycket rattegangsbalken.) 

9. En bedomning av proportionaliteten ska goras ocksa vid fortsatt haktning 
av en misstankt som inte ar narvarande vid ratten. Awagningen meUan 
motstaende mtressen maste dock kunna ta intryck av att en haktning inte har 
kunnat verkstallas. De intressen som star mot varandia kan darfiir komma 

att ges en annan inbordes tyngd i sadana fall. Aven utevarohaktning kan i 
praktiken leda till inskrankmngar i den enskildes rorelsefrihet, men typiskt 
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sett mSste ett verkstallt haktningsbeslut ses som vasentligt mer ingripande O'fr 
24 kap. 17 § tredje och ^arde styckena ratteg^gsbalken). 

10. Den misstankte behover inte medverka i utredningen. Den rent faktiska 
fdljden vid haktningar som inte verkstalls kan bli att fDnmdersokningen i vissa 
lagen inte kan drivas framAt pi samma satt som annars. I kraven pi att 
fdrundersokningen ska bedrivas effektivt maste di anses ligga att de brotts- 
utredande myndighetema overvager vilka mojligheter som finns att andi fora 
saken framdt. 

1 1 . Vid framfor allt mer ISngvariga haktningar, som inte bar kunnat 
verkstallas, finns det skal att overvaga om atgarden fmnsth: som verkningsfull 
Qfr Per Olof Ekelof m.fl., Rattegang III, 7 uppl. 2006, s. 48). Nar det finns ett 
starkt allmant intresse av att brottsligheten utreds och lagfors kan det dock 
ibland vara svart att undvika en langvarig utevarohaktning (jfi- NJA 2008 

s. 868). 

12. Det finns i sammanhanget skal att peka ocksa pa bestammelsema i 23 kap. 
4 § rattegangsbalken. De innebar bi.a. att ingen i onodan bor diabbas av 
kostnader eller olagenheter pa grund av fiorundersokningen och att forunder- 
sokningen ska bedrivas sa skyndsamt som omstandighetema medger. Danned 
kan det bli aktuellt att bedoma exempelvis om forhor med den misstankte kan 
genomforas under andra former an vad som ar brukligt och om det darigenom 
blir mqjligt att undvika en tvangsatgard. Saken far bedomas mot bakgrund av 
bl.a. hur langt forundersokningen har kunnat foras och vilka atgarder som 
aterstar, fdrhorets betydelse och om tidigare forhor har kunnat hallas samt 
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under vilka fiorMllanden ett forhor kan genomforas (jfr NJA 2007 s. 337). Vid 
en tiUampning av bestammelsema i 23 kap. 4 § mSste det avgorande dock vara 
att forhoret genomfors under rattssakra former och i mojligaste min ger ett 
gott bedomningsunderlag. 

Beddmningen i detta fall 

13. Brottslighet av det slag som misstanken avser i detta fall ar sadan att det 
finns ett starkt allmant inti-esse av att den kan utredas. Misstanken avser 
handelser som ska ha agt rum i Sverige, och de biittiska domstolama bar 
funnit att Julian Assange kan overlamnas hit enligt den europeiska 
arresteringsordem. 

14. Det maste samtidigt konstateras att haktningen - som inte kunnat 
verkstallas - har bestatt under mycket lang tid. I juni i ar kommer det att 
ha gatt tte ar sedan de brittiska domstolama avslutade sin provning av 
arresteringsordem. Juhan Assange har under nastan hela den tiden befimnit 
sig pa Ecuadors ambassad i London. Enligt JuUan Assange ska detta ses som 
ett Irihetsberovande som ska vagas in i proportionalitetsbedomningen. Han har 
gjort gallande att ban efler ett overlamnande till Sverige kan komma att 
utlamnas till USA med allvarliga negativa aterverkningar for honom. 

15. Vid en bedomning av proportionaliteten ska det vagas in att JuUan 
Assange som en foljd av haktningsbeslutet och den europeiska arresterings- 
ordem har varit berovad friheten i Storbritannien den 7-16 december 2010 
och att ban har haft andra restriktioner dar. Att Julian Assange har vistats pa 
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Ecuadors ambassad kan daremot inte ges nigon betydelse vid, 
proportionalitetsbedomningen. Om en person bar overlamnats enligt en 
europeisk arresteringsorder galler att ban eUer hon inte & utlaninas tiU tredje 
land utan samtycke av den behoriga myndigbeten i den medlemsstat som bar 
overlamnat personen (se artikel 28.4 i rSdets rambeslut 2002/584/RIF av den 
13 juni 2002 om en europeisk arresteringsorder och overlanmande mellan 
medlemsstatema). En utlamning frdn Sverige tiU USA fdrutsatter sMunda - 
utover en provning enligt svensk ratt - att Storbritannien laninar sitt samtycke. 
Tillaggas kan att nigon begaran frin USA inte bar gjorts i Sverige. 

16. Julian Assanges rorelse&ibet kan inte beller anses vara i praktiken 
begransad pa ett sddant satt att det strider mot Europakonventionen. 

17. Fragan ar da om de brottsutredande myndigbetema anda borde ba vidtagit 
altemativa atgarder for att driva fdrundersokningen framat ocb genomfora ett 
forhor med Julian Assange. Enligt riksaklagaren bar fdnmdersokningsledaren 
overvagt om fdrbor skuUe kunna ske med Julian Assange utan att ban ar i 
Sverige, exempelvis genom videolank, men bar funnit att detta inte ar lampligt 
med hansyn till utredningens karaktar. Forundersokningsledaren bar inte 
tidigare sett nagra godtagbara, altemativa utredningsmetoder under den tid 
som Julian Assange bar vistats pa ambassaden. 

1 8. Den nu mycket langa tid som haktningen bar bestatt maste vagas in i 
bedomningen och innebar ett okat krav pa de brottsutredande myndigbetema 
att undersoka vilka altemativa utredningsmojligbeter som star till buds for att 
driva fdrundersokningen framat. I annat fall skulle en bakhiing - aven med 
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hansyn till att den inte verkstallts - kunna anses vara ofbrenlig med 
proportionalitetsprincipen. 

19. Efter hovrattens beslut har fSrundersokningsledaren emellertid vidtagit 
atgarder for att fa till stdnd ett fbrhor med Julian Assange i London. Det 
allmSnna intresset av att utredningen kan fortsatta vager tungt. Med hansyn 
hartill och till risken for att Julian Assange undandrar sig lagforing om 
haktningen havs, kan en fortsatt haktning i nulaget anses forenlig med 
proportionalitetsprincipen. Det fmns darfor for narvarande inte skal att hava 
beslutet. Vad Julian Assange har anfort i ovrigt foranleder inte nagon annan 
bedomning. 

20. Julian Assanges overklagande ska alltsa avslas. 




I avgorandet har deltagit: justitieraden Ann-Christine Lindeblad, 

Gudmund Toijer (referent), Ingemar Fersson, Svante O. Johansson (skiljaktig) 

och Lars Edlund 

Foredragande justitiesekreterare: Charlotte Edvardsson 



BILAGA TILL 
PROTOKOLL 

2015-04-28 



MSlnr 



Justitieradet Svante O. .Tohansson Sr skiljaktig i sak och haver hovrattens 
beslut om haktaing samt anser att beslutet Ma och med punkten 19 ska ha 
foljande lydelse. 

19. Forundersokningsledaren har nu vidtagit Stgarder for att fS till stSnd ett 
fdrhor med Julian Assange i London. Intresset av att utredningen kan fortsatto 
ar, trots den l^nga haktningstiden, beaktansvart. Det har emeUertid under ling 
tid framstatt som osakert nar ett overlamnande till Sverige kan ske. De 
atgarder som nu har vidtagits borde ha piboqats tidigare i syfte att ta reda pa 
hur langt detta hade kunnat leda Ofr NJA 2007 s. 337). Mot denna bakgnaid 
kan skalen for fortsatt haktning inte anses vaga sa tungt att de uppvager det 
intrang och men som atgarden i praktiken skulle innebara for Julian Assange. 
Ett beslut om haktning star darfdr i nulaget i strid med 
proportionalitetsprincipen. 

20. Overklagandet ska darfdr bifallas. 
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